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The Supreme Court of the United States, 
in Moore v. Missouri, 16 Sup. Ct. Rep. 179, 
has declared constitutional the Missouri ‘‘ha- 
bitual criminals’’ act, which is substantially 
like what is known as ‘‘second offense’’ stat- 
utes in many of the States. This statute 
provides that a formerly convicted criminal 
shall suffer a severer punishment for a second 
offense. The contention was made that such 
an act is open to the charge that it subjects 
the person twice to jeopardy for the same 
offense. But the court thought and held 
otherwise. ‘The case was on appeal from the 
Supreme Court of Missouri, which tribunal 
came tothe same conclusion. State v. Moore, 
121 Mo. 514. 


The late New York legislature passed an 
act taking away the limit of damages which 
may be recovered in suits for death by wrong- 
ful act. ‘The New York Court of Appeals, in 
the case of Isola v. Weber, very properly hold 
that this statute is prospective only. The 
language of the act is ‘‘The right of action 





now existing to recover damages for injuries 


resulting in death shall never be abrogated, 
and the amount recoverable shall not be sub- 
ject to any statutory limitation.’’ At the 
trial in the lower court it was held that the 
statute could not operate retrospectively or 
affect causes of action accrued before it went 
into effect. The general term reversed this 
decision, and the court of appeals, on appeal, 
adopt the view of the lower court, declaring 
that the act cannot affect causes of action 
antedating its own existence. 





That tender of a silver coin cannot be re- 
fused by reason of abrasion is settled by the 
recent decision of Jersey City & B. R. Co. v. 
Morgan, 16 Sup. Ct. Rep. 276, which in- 
volved the refusal of a ten cent piece offered 
in payment of car fare on a street railroad in 
Jersey City. The conductor refused the coin 
when tendered because he thought it was not 
worth par, having been worn by abrasion 
while in circulation. The passenger was 
ejected from the car and brought suit for 
damages. He recovered a judgment which 
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was aflirmed by the Supreme Court of New 
Jersey, and this judgment bas been affirmed 
by the Supreme Court of the United States in 
an opinion rendered by Mr. Chief Justice 
Fuller. In affirming the judgment the Chief 
Justice referred to the law regulating the pas- 
sage of defaced and abraded coins, and de- 
clared that there was no provision against the 
passage of silver coins which were abraded 
only by circulation, and that they were a legal 
tender as long as they bore the semblance of 
the coin. So long as a genuine silver coin is 
worn only by natural abrasion, is not appeci- 
ably diminished in weight and retains the 
appearance of a coin, duly issued from the 
mint, it is a legal tender for its original value. 


_ 





In a recent issue we called attention to 
some late cases involving the question, of 
considerable public interest, as to the validity 
of rules made by boards of education. com- 
pelling pupils in public schools to be vacci- 
nated. The view of the courts was that such 
requirement was reasonable and valid. 

To those cases must be added a very recent 
one by the St. Louis Court of Appeals—ZJn re 
August Rebenack—wherein that court holds 
that a rule of a school board requiring all 
pupils to be vaccinated, to prevent the trans- 
mission of a contagious disease, is a reason- 
able requirement, and pupils may be expelled 
who refuse to observe it. 

In the nature of things, says the court, it 
must rest with the boards of education to de- 
termine what regulations are needful for a 
safe and proper management of the schools 
and of the physical and moral health of the 
pupils intrusted to their care. If such regu- 
lations are not oppressive or arbitrary, the 
courts cannot, or should not, interfere. It 
was hefd in Vermont that a pupil may be ex- 
pelled from school on account of absence, 
though the absence was one which his parent 
and spiritual adviser deemed necessary so 
that he might tend a religious exercise. Fer- 
rytown v. Tyler, 48 Vt. 444. In the famous 
case of Board of Education v. Minor, 23 Ohio 
St. 211, it was decided that whether a child 
should or should not receive religious instruc- 
tions in the public schools, rested, in the ab- 
sence of constitutional mandates or restric- 
tions, with the school trustees. 

In Burdick v. Babcock, 31 lowa, 562, it 
was held that any rule which was not subver- 
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sive of the rights of the children or parents, 
or in conflict with humarity, and which tends 
to advance the objects of the lawin establish- 
ing public schools, must be considered reason- 
able and proper by the courts. 








NOTES OF RECENT DECISIONS. 


PRINCIPAL AND AGENt—AvutTHoRITr TO Ex- 
ECUTE Note—Presumption.—In Connell v. 
McLoughlin, 42 Pac. Rep. 218, it is held by 
the Supreme Court of Oregon that an agent 
authorized to manage and dispose of a sash 
and door manufacturing plant has no au- 
thority to execute a note in the name of his 
principal in payment for lumber, it not ap- 
pearing when the lumber was purchased or 
that it was for the benefit of the principal. 
The court cites and discusses Law v. Stokes, 
32 N. J. Law, 249; Walsh v. Insurance Co., 
73 N. Y. 5; Bickford v. Menier, 107 N. Y. 
490; Brown v. Parker, 7 Allen, 337; Taber 
v. Cannon, 8 Metc. (Mass.) 456; Webber v. 
College, 25 Pick. 302; Paige v. Stone, 10 
Mete. (Mass.) 160; Odiorne v. Maxey, 13 
Mass. 177. 





Sate—ActTion ror Price—DamaGes.—In 
White v. Solomon, 42 N. E. Rep. 104, de- 
fendant ordered an article of plaintiff, recit- 
ing: ‘‘In consideration of its delivery for me 
* * * at the express office specified be- 
low, I promise to pay’’ $35, $10 on delivery 
at the express oflice, balance in monthly in- 
stallments; it being agreed that on default 
plaintiff might take the article, any pay- 
ments to be for use of the article. It was 
held that the article having been delivered to 
the express company, defendant having re- 
fused to accept it, it being thereafter left at 
plaintiff’s place of business by the company, 
pursuant to one of its rules, without plaint- 
iff’s assent, and it being thereafter held sub- 
ject to defendant’s order, plaintiff could sue 
for the price, and was not limited to suing 
for damages for breach of the contract. 
Holmes, J., for the court, said: 

There was evidence, and we must assume the judge 
who tried the case to have found, that the manikin 
was delivered, as agreed, to the express company, 
freight prepaid; that the defendant refused to receive 
it; that, in consequence, the express company, after a 
time, left the manikin at the plaintiff’s place of busi- 
ness, in pursuance of a rule of the company, and with- 








out the plaintiff’s assent; and thatit is held subject ty 
the defendant’s order. There had been no repudia. 
tion of the contract by the defendant before the de 
livery of the manikin at the express office. 

The main question is whether the judge who triej 
the case ought to have ruled that “the plaintiff is not 
entitled to recover the price of the article in question, 
but must offer evidence to the court upon the question 
of damages for the alleged breach of said contract,” 
A majority of the court is of opinion that this ruling 
properly was refused. We assume in favor of the de 
fendant, but without deciding, that the title to the 
manikin did not pass by delivery at the express office; 
but that assumption does not dispose of the case. In 
an ordinary contract of sale, the payment and the 
transfer of the goods are to be concurrent acts; andif 
the buyer refuses to accept the goods, even wrong: 
fully, he cannot be sued for the price, because the 
event on which he undertook to pay the price has not 
happened; and although the fact that it has not hap- 
pened is due to his own wrong, still he has not prom 
ised to pay the price in the present situation, but must 
be sued for his breach of contract in preventing the 
event on which the price would be due from coming 
to pass. The damages for such a breach necessarily 
would be diminished by the fact that the vendor still 
had the title to the goods. But in the case at bar the 
buyer has said in terms that although the title does 
not pass by the delivery to the express company, ifit 
does not, delivery shall be the whole consideration for 
an immediate debt (partly solvendum in futuro), ot 
the whole value of the manikin, and that the passing 
of the title shall come asafuture advantage to him 
when he has paid the whole. The words, “in consid 
eration of delivery,” are not accidental or insignifi- 
cant. The contract is carefully drawn, so far as to 
make clear that the vendors intend to reserve unusual 
advantages and toimpose unusual burdens. We are 
not to construe equities into the contract, but to carry, 
it out as the parties were content to make it. Ifa 
man is willing to contract that he shall be liable for 
the whole value of a chattel before the title passes, 
there is nothing to prevent his doing so, and thereby 
binding himself to pay the whole sum. See the ob 
servations of Blackburn, J., in Martineau y. Kitching, 
L. R. 7 Q. B. 486, 455; Benj. Sales (4th ed.), 716, 717. 
When, as here, by the terms of the contract, every 
condition has been complied with which entitles the 
vendors to the whole sum, and if the vendors after- 
wards have not either broken the contract or done any 
act diminishing the rights given them in express 
words, the buyer cannot, by an act of his own repudi- 
ating the title, gain a right of recoupment, or other 
wise diminish his obligation to pay the whole sum 
which he has promised. See Smith v. Bergengren, 
153 Mass. 236, 238, 26 N. E. Rep. 690. 

If the first payment of +10 upon delivery were to be 
made upon delivery to the buyer, it well may be that, 
if the buyer refused to accept the manikin or to pay 
the $10, the seller’s only remedy would be for a breach, 
and that they could not leave the manikin at his house, 
and waive the payment against his will, with the re 
sult of making the whole sum due. But here the de 
livery is to be to an express company, and the pro 
visions for payment of $10, “upon delivery at the ex 
press oflice,”? must mean after the delivery; so that 
the delivery is the first act, and by itself, without 
more, fixes the rights of the vendors to the price, just 
as the transfer of the stock did in Thompson y. Alger 
12 Mete. ( Mass.) 428, 444. 
with the following cases (we know of no decisions t0 
the contrary): Safe Co. vy. Emanuel, 21 Abb. N. G 
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181; Brewer v. Ford, 54 Hun, 116, 120,7 N. Y. Supp. 
944; Id., 126 N. Y. 643, 27 N. E. Rep. 852; Carnahan v. 
Hughes, 108 Ind. 225,9N. E. Rep. 79. See further 
Burnley v. Tufts, 66 Miss. 48, 5 South. Rep. 627; Tufts 
y. Griffin, 107 N. Car. 47, 12 S. E. Rep. 68. But com- 
pare Tufts v. Grewer, 88 Me. 407, 22 Atl. Rep. 382; 
Swallow v. Emery, 111 Mass. 355, 357. 


Field, C. J., dissented in the following 
opinion : 

It is not easy, perhaps, to reconcile all our decisions 
upon the measure of damages in actiuns for goods 
bargained and sold or for goods sold and delivered; 
put the general rule is, I think, that where the title 
passes to the vendee by the contract, and the contract 
has been executed by a delivery, or by what is equiv- 
alent to a delivery, the vendee is liable to the vendor 
for the price; but where the title does not pass to the 
vendee by the contract, and he declines to receive and 
accept the goods sold, the damages are the injury suf- 
fered from the breach, which usually is the difference 
between the price agreed upon and the market value 
of the goods at the time and place of delivery. Col- 
lins v. Delaporte, 115 Mass. 159; Whitney v. Thacher, 
117 Mass. 523; Schramm v. Refining Co., 146 Mass. 211, 
15 N. E. Rep. 571; Tufts v. Bennett, 163 Mass. 398, 40 
N. E. Rep. 172; Laird v. Pim, 7 Mees. & W. 474-478, 
This question, in a contract for the sale of stock in a 
corporation, was considered in Thompson v. Alger, 12 
Mete. (Mass.) 428, 443. In that case the court held 
that the plaintiff was entitled to recover as damages 
the price agreed to be paid, and say: “The argu- 
ment against such recovery is that this stock was 
never accepted by the defendant; that this, at most, 
was a mere contract to purchase; and that the defend- 
ant, having repudiated it, is only liable to pay the dif- 
ference between the agreed price and the market 
value of the stock on the day of the delivery. Such 
would be the general rule as to contracts for the sale 
of personal property; and such rule would do entire 
justice to the vendor. He would retain the property 
as fully in his hands as before, and a payment of the 
difference between the market price and that stipu- 
lated would fully indemnify him. Such would have 
been the rule in this case if nothing had been done to 
change the relation of the parties. If, for instance, 
the defendant had repudiated the contract before any 
transfer of stock to him had been made on the books 
ofthe corporatien, it might properly have applied 
here. But this is a case of somewhat peculiar char- 
acter in this respect. The contract of the vendor to 
sell to the defendant 180 shares of railroad stock re- 
quired . previous transfer of the shares on the books 
of the corporation. This, from the very nature of the 
case, was a previous act; and, when done, it passed 
the property on the books of the company to the de- 
fendant. This was done by the vendor as early as 
October 14, 1841, in respect to all the shares stipulated 
tobe sold. At this time the defendant had not repu- 
diated the contract. * * * In this state of the case, 
as it seems to us, the true rule of damages is the con- 
tract price. The stock has been transferred to Alger 
on the books of the corporation, and the vendor, hav- 
ing done this, in the proper execution of the contract, 
and before it was repudiated by the defendant, may 
Well insist upon this rule as the measure of damages.”’ 
This rule of damages has been applied in this com- 
monwealth to contracts for the sale of stock in corpo- 
ations where the vendor has before trial duly tendered 
the stock, or offered to transfer it, and has renewed 
the tender or offer in court at the trial. Thorndike vy. 
Locke, 98 Mass. 840; Pearson v. Mason, 120 Mass. 53. 





See Nichols v. Morse, 100 Mass. 523; Frasier v. Sim- 
mons, 139 Mass. 531, 2 N. E. Rep. 112. 

If the contract in this case could be considered as an 
absolute contract of sale, it may be that the court 
could have found from the evidence such a delivery 
as, in accordance with our decisions, might be held to 
pass the title as between the parties. But then it 
might be necessary to consider whether, if the mani- 
kin was of value, it would not be necessary for the 
plaintiffs to keep the delivery good in some manner, 
as by storing it for the defendant at or near the place 
of delivery, or by tendering it to him at the trial, in 
order to enable the plaintiffs to recover the entire 
price. If the manikin had been sent by the plaintiffs 
from a distant foreign country, and, on the defend- 
ant’s refusing to receive it, had been sent back to 
them with their assent, and retained by them there, 
it would seem more reasonable to permit the plaint- 
iffs to recover their damages caused by the defend- 
ant’s refusal than to recover the entire price agreed 
to be paid, and to leave to the defendant only the 
chance of obtaining possession of the manikin in such 
manner as he might be able. If, on the vendee’s re- 
fusing to receive the property bought, it is resold by 
the vendor, after notice to the vendee, the damages 
recovered are, of-course, the difference between the 
price agreed to be paid and the sum obtained by the 
vendor from the resale, if reasonable care is taken to 
obtain for the property all that it is worth. 

It becomes necessary in the present case to consider 
the nature of the contract. The contract, I think, is 
in effect a contract for a conditional sale, and the in- 
tention is that the title shall not vest in the defendant 
until the price is paid. If the price is not paid accord- 
ing to the terms of the contract, the plaintiff is au- 
thorized to retake the manikin without being account- 
able to the defendant for any of the money paid by 
him on account of the price. If the plaintiffs exercise 
this right of retaking the manikin into their possession 
because the price is not paid, they have both the title 
and the possession, because they have never parted 
with the title. What, then, is the rule of damages 
under such a conditional contract of sale, when the 
vendee refuses to receive the article, and it is returned 
to and retained by the vendor? I think that the con- 
struction to be given to the contract is that, if the de. 
fendant does not pay the price according to the con- 
tract, the plaintiffs may retake the manikin from the 
possession of the defendant, and retain what he has 
paid vn account of the price, or that they may leave 
the manikin in the possession of the defendant, and 
sue him for the installments of the price which re- 
main unpaid. But the plaintiffs cannot collect the 
whole price, and also retake the manikin. They can- 
not hold the title to the property, and also recover the 
price of it. 

But it is said that the plaintiffs have not retaken the 
manikin. The manikin has been returned to the 
plaintiffs, and is retained by them, subject, as they 
say, to the order of the defendant. It is retained in 
New York City, and, by retaining it there, I think it 
must be held that the express company returned it 
to them with their assent, and that the plaintiffs have 
ratified this action of the express company. The 
damages to be recovered when a vendee, in a condi- 
tional contract of sale, refuses to receive the property, 
and it is returned to the vendor by his assent, and is 
retained by him, seems to me analogous to the dam- 
ages to be recovered when a vendee in an executory 
contract of sale refuses to receive the property. Morse 
vy. Sherman, 106 Mass. 430-434; Tufts v. Bennett, ubi 
supra. See Tufts v. Grewer, 88 Me. 407, 22 Atl. Rep. 
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382. The title in each case remains in the vendor; 
and the damages, when the thing sold is a commodity 
usually bought and sold in the market, are generally 
the difference between the price agreed to be paid 
and the market value of the property at the time and 
place of delivery. In my opinion, such should be the 
rule in this case. I find nothing in the agreement 
which distinguishes the present case from the ordi- 
nary one where the vendee of property agrees to pay 
a part of the price on delivery, and the remainder of 
the price in installments after delivery. 





CrimaL Law—Game or CHANCE—WHAT 
Constitutes.—In State v. DeBoy, 2358. E. 
Rep. 167, decided by the Supreme Court of 
North Carolina, it was held that the putting 
up by several persons of money and deciding 
by the throwing of dice which of them should 
have a turkey, constitutes a game of chance. 
The court, however, is philanthropic enough 
to distinguish ‘‘progressive euchre.’’ The 
court said : 


If several parties each put up a piece of money, and 
then decide by throwing dice who shall have the ag- 
gregate sum or “pool,” this is, unquestionably, a 
game of chance. The sum put up by each is his bet, 
and the pool gamed foris the stake. This is exactly 
what the parties did in this case. The only variation 
is that when the pool was raised it was exchanged for 
a turkey, which then stood in lieu of and became the 
stake, and, further, they chose to style the transaction 
a raffle; and it is contended that a raffle is a kind of 
lottery, and hence not a game of chance. But lotteries 
are aspecies of gambling, and because thereof the 
Supreme Court of the United States has held that they 
were immoral, and their circulars and tickets could 
be excluded from the mails. Technically, a person 
cannot be said to play at a lottery. The tickets are 
drawn out ofa wheel. But in this case the parties 
played dice for the possession of the turkey, and suc- 
cess depended ‘“‘on the hazard of the die.”’ The de- 
fendant is liable both because he threw dice as agent 
for one of the players, and because he got up the 
game. In misdemeanors, all aiders, abettors and ac- 
cessories are principals. The transaction was simply 
gaming with dice, with 10-cent bets, and for a turkey 
as the “‘pool.’”? The case of State v. Bryant, 74 N. C. 
207, merely hold that the transaction there described 
was a lottery, and the keeper thereof and the pur- 
chaser of tickets therein were not indictable for play- 
ing at agame of chance, under chapter 32, section 72, 
Battle’s Revisal (now Code, section 1045), though the 
seller would be liable under Code, sections 1047, 1048. 
Another ‘‘gift enterprise’ was held a lottery, and the 
holder of it liable to indictment under Code, section 
1047, in State v. Lumsden, 89 N. C. 572, and such lot- 
tery was held to be a ‘“‘game of hazard.’?’ There was 
no adjudication as to the liability of the purchasers 
of the tickets. Whatever defects there were in the 
law of gambling were intended to be cured by acts 
1891, ch. 29, which makes it ‘‘unlawful for any person 
to play at any game of chance at which money, prop- 
erty or other thing of value is bet, whether the same 
be at stake or not, and those who play and those who 
bet thereon shall be guilty of a misdemeanor.” This 
covers the present case, and all other forms of raf- 
fling. 





It must be noted that this statute and this decision 
have no application to the long prevailing custom of 
“shooting for beef,’ shooting at turkeys and other 
similar trials of skill. It is true there each partici- 
pant pays for the privilege, or so called ‘“‘chance,” of 
shooting for the prize; but there is no chance, in the 
sense of the acts against gambling. These are trials 
of skill, which the law has never discouraged, and not 
games of chance in any sense. Nor does the statute 
prohibit the social diversion in which the hostess of- 
fers prizes for the most successful player at cards or 
other games. In such cases, though there are games 
of chance, the players bet nothing. They lose noth- 
ing if unsuccessful and pay nothing for the chance of 
winning. 





EQuiTaBLe AssiGNMENT.—The Court of Ap- 
peals of Colorado held in Silent Friend Min. 
Co. v. Abbott, 42 Pac. Rep. 318, that a prom- 
ise to pay a debt out of proceeds of ore to 
be mined is not an equitable assignment of 
such proceeds. 


The court says: 


The position of the plaintiffs is that the agreement 
to pay the balance of the purchase money out of the 
first proceeds of sales of ore amounted to an equitable 
assignment of those proceeds, or so much of them as 
might be necessary to satisfy the plaintiffs’ claim; and 
that, therefore, they are entitled to proceed against 
the fund, and compel specific performance by the 
company of its agreement to pay out of that fund. In- 
asmuch as our decision turns upon the effect to be 
given tothe language of that agreement, we quote 
the portion of the contract containing it. It is as fol- 
lows: ‘In consideration of the premises, the said 
party of the second part agrees to pay to the said par- 
ties of the first part the sum of $6,000 as follows, to- 
wit: $3,000 upon the date of execution of this agree- 
ment, and the balance of $3,000 from the proceeds of 
the sale ofthe first ore shipped from the said Silent 
Friend Mining Company’s property.’? There are no 
words in this agreement which could operate to trans- 
fer, or which even indicate an intention to transfer, 
any specific fund, or an interest in any specific fund, 
to the plaintiffs. No right was conferred upon the 
plaintiffs to receive the money, except as it might be 
paid to them by the company. The ore belonged to 
the company. It extracted, shipped, and sold it, and, 
when it received the price of its ore, the money was 
its own. The agreement gave the plaintiffs no interest 
in the money as such. It was simply a promise by 
the company that, when it received the money, it 
would apply itin payment of the debt; and, until it 
should do so, no title in the money could pass to the 
plaintiffs. It failed in the fulfillment of its promise, 
the plaintiffs’ remedy was by an action at law against 
the company for breach of contract. 

As to what does, and what does not, constitute an 
equitable assignment of a fund, there has been con- 
siderable adjudication. In Bradley’s Case, Ridg. t. 
Hardw. 194 (decided in 1744), the chancellor held that 
a@ promise to pay the plaintiff’s demand out of a spe- 
cific debt did not create alien upon the debt, saying: 
“It is common for persons who have expectations 
from the deaths of their friends to promise to pay 
their debts out of such legacies; yet such promise will 
not bind such legacies specitically, notwithstanding 
such creditors might think they had aright to such 
anexpress lien by virtue of their forbearance.” In 
Christmas’ Adm’r y. Griswold, 8 Ohio St. 558, the 
agreement was that Christmas should pay Fassett 
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$7,485 out of the first money he received from sales of 
certain lands, etc. The court said that the contract 
could not operate as an equitable assignment, and 
ereated no lien in favor of Fassett’s estate upon 
Christmas’ share of the proceeds of the lands; quot- 
ing the following from Hare & Wallace’s notes to 
Leading Cases in Equity: “It is necessary, more- 
over, in order to constitute an assignment, either in 
jaw or equity, that there should be such an actual 
or constructive appropriation of the subject-matter 
assigned as to confer a complete and present right on 
the assignee, even when the circumstances do not ad- 
mit of its immediate exercise. A covenant on the 
part of the debtor, to apply a particular fund in pay- 
ment of the debtas soon as he receivesit, will not 
operate as an assignment, for it does not give the 
part of the debtor, to apply a particular fund in pay- 
ment of the debt as soon as he receives it, it will not 
operate as an assignment, for it does not give the 
coyenantee the right to the funds, save through the 
covenantor, and looks to a future act on his part as 
the means of rendering it effectual.” The following 
isfrom the opinion vf Mr. Justice Swayne, in Christ- 
masy. Russell, 14 Wall. 69: ‘“‘An agreement to pay 
out of a particular fund, however clear in its terms, is 
not an equitable assignment. A covenant in the most 
solemn form has no greater effect. I'he phraseology 
employed is not material, provided the intention to 
transfer is manifested. Such intention and its execu- 
tion are indispensable. The assignor must not retain 
anycontrol over the fund, * * * any authority to 
collect, or any power of revocation. If he do, it is 
fatal to the claim of the assignee.”’ Again, in Trist v. 
Child, 21 Wall. 441, the same learned justice delivered 
himself as follows: “It is well settled that an order 
topayadebt out of a particular fund belonging to 
the debtor gives to the creditor a specific lien upon 
the fund, and binds it in the hands of the drawee: A 
part of the particular fund may be assigned by an or- 
der, and the payee may enforce payment of the 
amount against the drawee; but u mere agreement to 
pay out of such fund is not sufficient. Something 
more is necessary. There must be an appropriation 
of the fund pro tanto, either by giving an order, or 
by transferring it otherwise in such a manner that the 
holder is authorized to pay the amount directly to the 
creditor, without the further intervention of the 
debtor.” In Canty v. Latterner, 31 Minn. 239, 17 N. 
W. Rep. 385, the contract was that Latterner should 
pay Canty a specified sum of money for his services 
asattorney for Latterner ina suit then pending, and 
agreed that Canty should receive the money from the 
Minneapolis & St. Louis Railroad, out of an amount 
due Latterner from the railroad, to be paid when the 
slit was settled. The court construed the contract as 
a equitable assignment, but based its decision upon 
the ground that the money was to ‘go directly from 
the railroad company to Canty, and was not to be first 
collected by him, and then paid to Latterner; and, in 
order that its decision upon the facts before it might 
hot be understood, the court added: ‘‘A distinction 
exists between such a case and an agreement that the 
Promisor will pay out of a particular fund. In the 
ercase the agreement contemplates a continued 
tight in the promisor to recover and hold the money, 
and that payment shall be made only through him.” 
There are only decisions along the same lines, but 
those we have cited are sufficient for our purpose. 
Counsel seems to be impressed with the idea that 
the adjudications have been, for the most part, in 
Cases where the rights of third parties were involved, 
id that the decisions were in some manner affected 








by that consideration. We do not find such to be the 
case. Their doctrine clearly is that an agreement like 
the one before us does not operate as an assignment 
at all. A claim otherwise valid and enforceable may 
be postponed or defeated by intervening outside 
rights, but here the plaintiffs had no claim whatever 
against the fund, and they mistook their remedy 
when they invoked the aid of a court of equity. The 
decree will be reversed. Reversed. 








ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS AS TO PROPERTY BE- 
YOND THE STATE IN WHICH THE 
ASSIGNOR RESIDES AND MAKES THE 
ASSIGNMENT. 


The race of creditors for the assets of an 
insolvent debtor has been the fruitful source 
of many intricate and difficult legal problems. 
The struggle of the debtor to keep his prop- 
erty from being consumed in expensive liti- 
gation, and to save it to satisfy his liabilities, 
has given rise to many plans and schemes of 
which, perhaps, the assignment for the bene- 
fit of all his creditors is the most general and 
the most honorable. And if the property is 
all in the State where the debtor resides and 
makes his assignment, and if the assignment 
is made in good faith, and conforms to the 
legal formalities and requirements, it is gen- 
erally conclusive on all the parties. But a 
debtor’s property may be scattered in a num- 
ber of States other than the State in which 
the debtor resides and makes his assignment, 
and it may be real or personal property. The 
creditor may reside in, or may be a non-resi- 
dent of, the State of the assignor.! The ob- 
ject of this article is to examine the decisions 
and ascertain what rights the courts have 
given the creditors of the assignor as to his 
property situated beyond the State in which 
he resides and makes his assignment. It 
must not be overlooked in examining the cases 
that there is a distinction made between vol- 
untary assignments and involuntary proceed- 
ings in bankruptcy.? It must also be keptin 
mind that in some States the assignee is held 
to be simply the representative of the as- 


1 Barrill on Assignment, Sec. 302. See, also, Whip- 
ple v. Thayer, 16 Pick. (Mass.) 36,26 Am. Dec. 626; 
Crampton vy. Marble Co., 60 Vt. 291, 1L. R. A. 120; 
Heidel v. Benedict (Minn.), 63 N. W. Rep. 490. 

2 Barth v. Backus, 140 N.Y. 230, 28 L. R. A. 47; 
Long v. Forrest, 150 Pa. St. 413, 23 L. R. A. 83, note; 
Willitts v. Waite, 25 N. Y. 577-584; McClure vy. Camp- 
bell, 37 N. W. Rep. 348; Weider v. Maddox, 1S. W. 
Rep. 168; Story on Conflict of Laws, Sec. 411. 
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signor,’ while in other States the assignee is 
declared to be the representative of the cred- 
itors.4 This distinction becomes very im- 
portant when the assignee, under the assign- 
ment, seeks to obtain possession of property 
of the assignor situate in a State other than 
the one in which the assignor resides and 
makes the assignment, when the effort of the 
assignee comes in conflict with the atta ch- 
ments of the creditors of assignor upon the 
property in opposition to the assignment and 
the rights of other creditors of the assignor 
thereunder. 

It is the law that all the rights that the as- 
signee has in any State other than the one in 
which the assignor resides and makes the as- 
signment, to take property therein situated, 
are those rights that are given him by the 
courts by comity, because the laws of any 
State have no extraterritorial power.® As a 
rule, subject to limitations and qualifications, 
an assignment valid in the State where it is 
made will pass the title to personal property 
wherever it is situated. The above rule is 
probably without exception as between as- 
signor and assignee if the assignment is broad 
enough in describing the property assigned to 
include the property in another State, but in 
some States it is held that personal property 
cannot be taken out of the State by a foreign 
assignee to the prejudice of the creditors of 
the assignor therein residing and who are 
actively engaged in trying to subject such 
property to the satisfaction of their demands 


8 Henriche v. Wood, 7 Mo. App. 236; Roan v. Winn, 
93 Mo. 503. 

4 Chapin v. Jenkins, 50 Kas. 385. In this case the 
court says: ‘‘We think that, under our statute, an as- 
signee, as the representative of the creditors of the 
debtor, may defend inthe interest of the creditors 
against a mortgage made in fraud ofthe creditors.” 
The court cites a number of cases to sustain the doc- 
trine. 

6 Inthe matter of accounting of Charles Waite, 99 
N. Y. 483; Green v. Van Buskirk, 7 Wall. (74 U.S.) 
139; Life Association of Am. v. Levy, 33 La. Ann. 1203; 
Burrill on Assignments (4th ed.), Secs. 301 to 311. 

6 Burrill on Assignments (4th ed.), Sec. 102; Smith’s 
App. 104 Pa. St. 381; Whitman v. Mast & Co., 39 Pac. 
Rep. 649; Long v. Forrest, 150 Pa. St. 413, 28 L. R. A. 
83, vote; Grenn v. Van Buskirk, 7 Wall. (74 U. S.) 
189-141; Birdseye v. Baker, 82 Ga. 142,2 L. R. A. 99; 
Weider v. Maddox, 66 Tex. 372, 5y Am. Rep. 617,18. 
W. Rep. 168; Walters v. Whitlock, 9 Fla. 86, 76 Am. 
Dec. 607; Askew v. La Cygne Ex. Bk., 83 Mo. 366, 58 
Am. Rep. 590; Coflin v. Kelling, 83 Ky. 649; Schuler 
vy. Isreal, 27 Fed. Rep. 851; Kelly v. Crapo, 45 N. Y. 
86; Inre Paige & 8. Lumber Co., 81 Minn. 136, 





against the assignor.’ And in some Staty 
non-resident creditors of the assignor may 
have the same rights against a foreign ag 
signee as residents of the State where the 
property is situated. Does not the consti. 
tution of the United States give this right? 
It is said that ‘‘substantial uniformity exists 
in respect to the doctrine that involuntary o@ 
compulsory transfers under bankrupt or in 
solvent laws do not affect real property ip 
another State.’ And it is also said that 
the general rule of comity does not extend to 
real estate, as ‘‘the title and disposition of 
real estate are exclusively subject to the law 
of the country where it is situated, whic 
alone can prescribe the mode by which a title 
to it can pass. A deed or mortgage of real 
estate can only take effect in virtue of the 
law of the State where the land is situated. 
This is a principle of general law governing 
bankrupt as well as voluntary assignments,” 
But, it seems, that the tendency of later de 
cisions is to the effect, that, if the deed of 4 
voluntary assignment is sufficiently formal to 
comply with the statute concerning the com 
veyance of land in another State, the deed 
will convey the land in the other State unless 
it in some way conflicts with the policy of the 
State in which the land is situated.” It may 


7 Halsted v. Straus, 32 Fed. Rep. 279; Schuler » 
Isreal, 27 Fed. Rep. 851; Pierce v. O’Brien, 129 Mass, 
314, 37 Am. Rep. 360; Fox v. Adams, 5 Me. 245; Feleb 
v. Bugbee, 48 Me.9; Faulkner v. Hyman, 142 Mass 
53, 6 N. E. Rep. 440; Paine v. Lester, 44 Conn. 196, % 
Am. Rep. 442; Rhawn vy. Pearce, 110 Ill. 350, 51 Am 
Rep. 691; Story on Conflict of Laws, Secs. 412 and 414; 
In re Waite, 99 N. Y. 483, 2 N. E. Rep. 440; Hughest 
Lambertville & Power Co., 32 Atl. Rep. 69; Long 
Forrest, 150 Pa. 413, 23 L. R. A. 33 with full note. 

8 Paine v. Lester, 44 Conn. 196,26 Am. Rep. 44 
444; Catlin v. W. Silver P. Co., 123 Ind. 477, 8 L. R.A 
62; Sheldon v. Blanvelt, 29 S.C. 458,1L. R. A. 685; 
Strickler v. Tinkham, 35 Ga. 179, 89 Am. Dec, 280; 
Hibernia Nat. Bank v. Lacombe, 8t N. Y. 367, 38 Am 
Rep. 518; Willitts v. Waite, 25 N. Y. 577-587; Moore 
v. Clunch, 70 Iowa, 208, 58 Am. Rep. 489; Schmdelhoz 
v. Cullom, 55 Fed. Rep. 885. But this right is denied 
non-residents in some States: Frank v. Bobbit, 18 
Mass. 112; Thurston v. Rosenfield, 42 Mo. 474, 97 Am 
Dee. 351; Matthews v. Lloyd, 89 Ky. 625; May v. Fim 
Nat. Bank, 13 N. E. Rep. 806; Reynolds v. Adden, 1# 
U. S. 350; Chaffee v. Fourth Nat. Bank, 71 Me. 5lf, 
36 Am. Rep. 345. 

9 XIV Amendment to Constitution of U. S.; Paine 
v. Lester, 44 Conn. 196, 26 Am. Rep. 442-445. 

10 Long v. Forrest, 23 L. R. A.44 Note; Osborn’ 
Adams, 18 Pick. 245; Waite v. Bingley, L. R. 21 0h 
Div. 674; Barnett v. Pool, 23 Tex. 517; Gibbs v. Logan 
W. Va. 208. 

11 Burrill ontAssignments (4th. ed.), Sec. 304, p. # 
and cases cited; Danner v. Brewer, 69 Ala. 191. 

12 Rogers v. Allen, 8 Ohio, 489; Shotwell v. Jewett 
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be the policy of the State to forbid prefer- 
ences in the assignment.’® It may be the 
policy of the State to require resident credit- 
ors to be first paid before giving to the for- 
eign assignee any prior rights to the property 
under the assignment.'* 

We can safely deduce from the foregoing 
propositions and authorities certain general 
rules concerning assignments that, with cer- 
tain exceptions and restrictions, are, appar- 
ently, fairly well settled: First—The in- 
solvent laws of any State have no extraterri- 
torial effect, and are, therefore, not enforce- 
able in another State, as a matter of right, as 
the proceedings thereunder are generally 
against the will of the bankrupt. Second— 
That whatever effect is given to the insolvent 
laws of one State in another State, it is sim- 
ply the outgrowth of the rule of comity be- 
tween different States, and when the rule of 
comity enforcing the insolvent laws of another 
State comes in conflict with the rights of the 
citizens, or the local policy of the laws of the 
State where the insolvent laws are sought to 
be enforced, then the rule of comity will not 
enforce the insolvent laws of another State 
to the prejudice of her own citizens, or 
against the policy of her own laws. Upon 
these two rules the various decisions of the 
different States are toa great extent harmo- 
nious. Third—A voluntary assignment, being 
in its nature a contract between the assignor 
and the assignee in which the wills or minds 
of the contracting parties voluntarily meet 
upon a definite proposition, which is the con- 
veyance of property from the one to the other, 
is quite different from an involuntary assign- 
ment forced upon the assignor by proceedings 
in bankruptcy. And its enforcement in a 
State other than the State in which it is made 





9 Ohio, 180; Lamb v. Fries, 2 Pa. 83; Bentley v. 
Whittemore, 19 N. J. Eq. 462,97 Am. Dec. 671; King 
v. Glass, 73 Iowa, 205; Green v. Gross, 12 Neb. 117; 
Barth v. Backus, 104 N. Y. 230, 23 L. R. Ae 47; Warner 
V. Jaffray, 96 N. Y. 248, 254,48 Am. Rep. 616; Tomp- 
kins y. Adams, 41 Kas. 38. 

18 Moore v. Church, 70 Iowa, 208, 59 Am. Rep. 439; 
Munson vy. Fraser, 73 Iowa, 177; Gardner v. Commer- 
cial Nat. Bank, 95 Ill. 298; Tompkins v. Adams, 41 Kas. 
88; Bryan v. Brispin, 26 Mo. 423, 72 Am. Dec. 219; 
Van Winkle v. Armstrong, 41 N. J. Eq. 402. 

14 Heyer v. Alexander, 108 Ill. 385; Faulkner y. 
Hyman, 142 Mass. 538, 6 N. E. Rep. 440; Filkins v. 
Nunnemacher, 81 Wis. 91; Kelly v. Crapo, 45 N. Y. 95, 
6Am. Rep. 35; Warner v. Jaffray, 96 N. Y. 248, 254, 
48 Am. Rep. 616; Bryan v. Brispin, 26 Mo. 423, 72 Am. 
Dec. 219. 





comes under a different rule, and that 
is: A voluntary assignment will in most 
States be enforced the same as any other 
contract made in one State and sought to be 
enforced in another, in so far as it appertains 
to personal property. And in most States, 
if the deed of assignment is broad enough in 
describing real estate situated in another 
State, and sufficiently formal in its phraseol- 
ogy and execution and acknowledgment 
to comply with the laws concerning the 
conveyance of real estate in the State 
wherein the land is situated, it will be 
enforced the same as any other legal 
conveyance of land; but on this rule the de- 
cisions are not harmonious, and the reasons 
given in the decisions of the various States 
are not all the same. And the distinction 
between voluntary and involuntary assign- 
ments has not been carefully kept in view; 
but the above rule is plainly deducible from 
the decisions of most of the States. 

Yet there are other States that hold differ- 
ently; some of them make little or no dis- 
tinction between voluntary and involuntary 
assignments, some holding that the voluntary 
assignments will not be enforced to the preju- 
dice of the citizens, or where it conflicts with 
the policy of its local laws; some of the 
States holding that resident and non-resident 
creditors may contest the assignment with 
equal rights, other States holding that the 
non-resident of the State where the assign- 
ment is sought to be enforced must not be a 
resident of the same State as the assignor. 
In short, where the decisions depart from the 
general rule they are very discordant and 
unsatisfactory. Of course, any voluntary, 
deed of assignment sufficiently formal, as be- 
tween assignor and assignee, will convey the 
property, be it real property or personal 
property, wherever it is situated. It is only 
where creditors contest the rights of the as- 
signee to take the property under the assign- 
ment that the difficulties so frequently arise. 
But it must be kept in mind that if the assig- 
nee comes into possession of the property as- 
signed by virtue of the assignment before 
creditors attach, it makes a very material 
difference as to the rights of creditors in the 
enforcing of their claims and demands in op- 
position to the assignment, even though the 
assignment contains provisions conflicting 
with the laws of the State wherein the prop- 
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erty is situated.” Attachment proceeding is 
the course generally employed by creditors 
of an assignor to subject property assigned 
by him, which is situated in another State, to 
the payments of their debts against him not- 
withstanding the assignment, and in the dis- 
cussion of the questions arising under such 
proceedings with reference to the residence 
of the attaching creditors, the creditors have 
been divided into three classes: First, cred- 
itors residing in the State of the assignor in 
which he makes the assignment; second, 
creditors residing in another State but in the 
State in which the property sought to be 
taken under attachment is situated; third, 
creditors residing in any other State. With 
reference to creditors of the first class, it has 
been ‘‘held generally that the assignment will 
defeat their subsequent attachments of per- 
sonal property in another State.’’!® But con- 
cerning the creditors of the second class the 
decisions are not harmonious, but the tend- 
ency of the later decisions in most of the 
States, is to the effect that the voluntary as- 
signment, if sufficiently formal and legal 
under the laws of the State where made, will 
be enforced over a subsequent attachment by 
such creditors in his own State ;!? but other 
States hold that such an assignment will not 
be enforced over a subsequent attachment to 
the prejudice of its citizens or where it is con- 
trary to the policy of its local laws.'® And 
as to the third class of creditors some 
States make no distinction between them and 
its own citizens,” while other States maintain 


15 Cragin v. Lankin, 7 Allen (Mass.), 895; Hunt v. 
Lathrop, 7 R. I. 58; Schroder vy. Tompkins, 58 Fed. 
Rep. 672; Whitewright v. Leavitt, 4 La. Ann. 351; 
Law Vv. Mills, 18 Pa. 185; Barnett v. Kinney, 147 U. S. 
476; Ockerman vy. Cross, 54 N. Y. 29; Reynolds v. Ad- 
den, 136 U. S. 349. 

16 See note to Long v. Forrest, 23 L. R. A. 38, and 
eases cited; Woodward vy. Brooks, 3 L. R. A. 702; 
Bacon vy. Horne, 123 Pa, 452, 2 L. R. A. 355; Mowry v. 
Crocker, 6 Wis. 326; Train v. Kendall, 187 Mass. 366; 
Halstead y. Strauss, 32 Fed. Rep. 380; Egbert v. 
Baker, 58 Conn. 319; Moore v. Bonnell, 81 N. J. L. 
90. 

17 Woodward vy. Brooks, 3 L. R. A. 702; Whipple y. 
Thayer, 16 Pick. (Mass.) 25,26 Am. Dec. 626; Bacon 
Horne, 123 Pa. 452, 2 L. R. A. 355. 

18 Woodward vy. Brooks (Ill.), 3 L. R. A. 702; Kelly 
vy. Crapo, 45 N. Y. 86; May v. Wannemacher, 111 Mass. 
202. See cases cited in note 7 supra. 

19 Catlin v. Wilcox Silver Plate Co., 123 Ind. 477; 
Sheldon v. Blanvelt, 298. C. 453, 1 L. R. A. 685. See 
eases cited in note 8 supra; Mayberry v. Shisler, 1 
Harr. (Del.) 349. 
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the assignments over their subsequent attach. 
ments.” 





D. B. Van Sycket, 
Kansas City, Kansas. 


20 Butler v. Wendell, 57 Mich. 62, 58 Am. Rep. 3%, 
See colleetion of cases in note to Bacon v. Horne, 2], 
R. A. 355. 








INJUNCTION—STRIKES. 
HAMILTON-BROWN SHOE CO. V. SAXEY ET Al, 


Supreme Court of Missouri, Division No. 1, Nov. 26, 189%, 


1. A court of equity may interfere by injunction to 
prevent persons from attempting by intimidation, 
threats of personal violence, and other unlawful 
means, to force employees to quit work and join ing 
“strike.”? 

2. While equity will never interfere by injunction 
to prevent the commission of acrime, it may enjoin 
an act which threatens irreparable injury to the prop 
erty of an individual, though such act may also bea 
violation of a criminal law. 


PER CURIAM: This is an appeal from the final 
judgment of the Circuit Court of the City of St 
Louis on 4 demurrer to the plaintiff's petition, 
which is as follows: ‘*Plaintiff states that it isa 
corporation duly organized under the laws of the 
State of Missouri, and is engaged in the manu- 
facture of shoes in the City of St. Louis, Missouri, 
at Twenty-first and Locust streets in said city, at 
which place its factory, for the purpose of its said 
manufacturing business, is located. And plaintiff 
says that it has in its employ in said manufactur. 
ing business, in its factory as aforesaid, between 
eight and nine hundred persons; that all of these 
persons are at work as operatives in some depart- 
ment or other of said factory; that of these em- 
ployees as aforesaid a large number, to-wit: about 
two or three hundred, are women and girls, anda 
large number, to-wit: about two or three hun- 
dred, are young persons, many of them not being 
of age, and the balance of said operatives are 
adult men; that all of these persons are engaged 
in earning a livelihood at the business of this 
plaintiff aforesaid, and on the other hand this 
plaintiff requires the services of these persons to 
successfully carry on its business of manufactur- 
ing shoes as aforesaid. Plaintiff further states 
that all of these employees now in the employ of 
this plaintiff are desirous of continuing in the 
service of the plaintiff in its said business as 
aforesaid. Plaintiff further states that ten or fif- 
teen days ago some of its employees, including all 
the defendants herein, except the defendants 
Thomas Beaty and P. J. MeGarry, went out of 
the employ of this plaintiff on what is commonly 
called a ‘strike,’ claiming to have some grievance 
against this plaintiff, and which this plaintiff says 
was without any reasonable ground to rest upon, 
and thereupon attempted to inaugurate among 
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the employees of this plaintiff what is commonly 
called a ‘strike;’ that thereupon the said defend- 
ants, lately employees of this plaintiff, together 
with the defendants Beaty and McGarry and 
divers other persons, unlawfully and wrongfully 
combined and confederated together to terrorize, 
and thereby, by intimidation and threats, to pre- 
yent the other employees of this plaintiff from 
peaceably or otherwise prosecuting their work in 
plaintiff's factory; that thereupon all of the de- 
fendants hereto, together with their associates 
and confederates, whose names are at this moment 
unknown to this plaintiff, began and have con- 
stantly pursued in a course of threats of personal 
violence and intimidation and persuasion, for the 
purpose, by means of such intimidation and 
threats and fear, to prevent the other employees 
of this plaintiff from peaceably or otherwise pros- 
ecuting their work in plaintiff's factory; that all 
of the said defendants hereto, together with divers 
and sundry other persons, who are their associ- 
ates and confederates, have constantly hung about 
the plaintiff's said factory at the place aforesaid, 
and upon the streets in close proximity, for the 
purpose of picketing the premises of this plaintiff, 
and by putting the employees of this plaintiff in 
fear of bodily injury, to thereby keep them from 
continuing their employment with this plaintiff, 
and also for the purpose of preventing other per- 
sons from entering the employ of the plaintiff; 
and the said defendants and their associates and 
confederates, as a part of their policy of threats 
and intimidation, and for the purpose of carrying 
on their unlawful combination, have gone to the 
homes of divers of the employees of this plaintiff 
at nighttime, and then and there undertaken to 
induce, by persuasion and by intimidation and 
threats, the employees of this plaintiff from 
further prosecuting their work in plaintiff's said 
factory. And the plaintiff charges that the said 
defendants therein named, and their associates 
and confederates, for a number of days, by the 
use of threats and personal violence, intimidation 
and other unlawful means, “have been, and are 
now, undertaking to prevent the employees of 
this plaintiff from prosecuting their ordinary 
work, and are endeavoring to induce them, by the 
unlawful means aforesaid, to quit the employment 
of this plaintiff. And plaintiff says that by reason 
of the fact that a great many of its employees are 
women and girls and young persons, that the de- 
fendants aforesaid and their associates and con- 
federates have succeeded in exciting in the minds 
of the plaintiff's said employees, or many of them, 
fear for their bodily safety, to such an extent that 
they cannot happily, as they have a right to do, 
prosecute their ordinary work; and plaintiff says, 
by reason of the premises, it cannot peaceably 
and successfully prosecute its said business. And 
plaiutiff says it is without remedy at law, and can 
only be fully protected and relieved in a court of 
equity. Plaintiff therefore prays that the defend- 
ants, their associates and confederates, be enjoined 
by a temporary order of injunction, to be made 








final upon the hearing of this cause, issued out of 
this court, from in any manner interfering with 
the employees of this plaintiff now in the employ 
of the plaintiff, and from in any manner interfer- 
ing with any person who may desire to enter the 
employ of this plaintiff, by the use of threats, per- 
sonal violence, intimidation, or other means cal- 
culated to terrorize or alarm the plaintiff's em- 
ployees, in any manner or form whatever, and 
that said defendants and their associates and con- 
federates aforesaid be restrained by the order of 
this court from undertaking, by the use of the 
means aforesaid, to induce or to cause any of the 
employees of this plaintiff to quit the employment 
of this plaintiff, and that the defendants afore- 
said and their associates and confederates be en- 
joined from congregating or loitering about the 
premises of this plaihtiff at the place aforesaid, 
and that they be required by the injunction of this 
court.to go about their ordinary business, and to 
abstain from in any way interfering with the 
business of this plaintiff, and for such other and 
further and general relief as may to the court ap- 
pear proper in the premises.” 

The case was tried before the Hon. L. B. Val- 
liant, one of the judges of that court, who, on 
overruling the demurrer, delivered the following 
opinion: 

“The amended petition states in substance that 
the plaintiff conducts a large shoe manufactory 
in this city, and has in its employ some eight or 
nine hundred persons, all of whom are earning 
their living in plaintiff's employment, and are 
desirous of so continuing; that the defendants, 
except two of them, were lately in plaintiff’s em- 
ploy, but have gone out of the same on a strike, 
and are now, with the other two defendants, en- 
gaged in an attempt to force the other employees 
of plaintiff to quit their work and join in the strike, 
and that to accomplish this purpose they are in- 
timidating them with threats of personal violence; 
that among the plaintiff’s employees who are thus 
threatened are about three hundred women and 
girls and two or three hundred other young per- 
sons; that the effect of all this on the plaintiff’s 
business, if the defendants are allowed to proceed, 
would be to inflict incalculable damage. Upon 
filing this amended petition, and the plaintiff's 
giving bond as required by law, a temporary in- 
junction issued, restraining the defendants from 
attempting to force the plaintiff's employees to 
leave their work by intimidation and threats of 
violence, or from assembling for that purpose in 
the vicinity of plaintiff's factory. The defend- 
ants have appeared by their counsel, and by their 
demurrer filed admit that all the statements of 
the amended petition are true; but they take the 
position that, even if they are doing the unlaw- 
ful acts that they are charged with doing, still 
this court has no right to interfere with them, 
because they say that what they are doing is a 
crime, by the State law of this State, and that 
for the commission of a crime they can only 
be tried by a jury in a court having criminal 
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jurisdiction. It will be observed that the defend- 
ants do not claim to have the right to do what the 
injunction forbids them doing. Their learned 
counsel even quotes the statute to show that it is 


acrime to doso. But he contends that the con- 
stitution of the United States and the constitution 
of the State of Missouri guaranty them the right 
to commit crime, with only this limitation, to- 
wit: that they shall answer for the crime, when 
committed, in a criminal court, before a jury, and 
that to restrain them from committing crime is to 
rob them of their constitutional right of trial by 
jury. If that position be correct, then there can 
be no valid statute to prevent crime. But that 
position is contrary to all reason. The right of 
trial by jury does not arise until the party is ac- 
cused of having already committed the crime. 
If you see a man advancing upon another with 
murderous demeanor and a deadly weapon, and 
you arrest him—disarm him—you have perhaps 
prevented an act which would have brought 
about a trial by jury, but can you be said to have 
deprived him of his constitutional right of trial by 
jury? The train of thought put in motion by the 
argument of the learned counsel for defendants 
on this point leads only to this end, to-wit: that 
the constitution guaranties to every man the right 
to commit crime, so that he may enjoy the inesti- 
mable right of trial by jury. 

‘*Passing now to the question relating to the 
particular jurisdiction of a court of equity, we 
are brought to face the proposition that a court of 
equity has no criminal jurisdiction, and will not 
interfere by injunction to prevent the commission 
of a crime. These two propositions are firmly 
established; and as to the first, that a court of 
equity has no criminal jurisdiction, there is no 
exception. As to the second, that a court of 
equity will not interfere by injunction to prevent 
the commission of a crime, that, too, is perhaps 
without exception, when properly interpreted, 
but it is sometimes misinterpreted. When we 
say that a court of equity will never interfere by 
injunction to prevent the commission of a crime, 
we mean that it will not do so simply for the pur- 
pose of preventing a violation of a criminal law. 
But when the act complained of threatens an ir- 
reparable injury to the property of an individual 
a court of equity will interfere to prevent that in- 
jury, notwithstanding the act may also be a vio- 
lation of a criminal law. In such case the court 
does not interfere to prevent the commission of a 
crime, although that may incidentally result, but 
it exerts its force to protect the individual’s prop- 
erty from destruction, and ignores entirely the 
criminal portion of the act. There can be no doubt 
of the jurisdiction of a court of equity in such a 
case. On this question counsel have cited cases in 
which courts of equity have been denied jurisdic- 
tion to enjoin the publication of a libel,and in those 
opinions are to be found the general statement of 
the proposition above mentioned. Butthe law of 
libel is peculiar, and those cases turn upon that 
peculiarity. The freedom of the press has been 
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so jealously guarded both in England and in this 
country that our law of libel is like no other law 
on the books. Our constitution provides thata 
man may, say, write, and publish ‘whatever he 
will,’ being answerable only for the ‘abuse of lib. 





erty.’ Libel is the only act injurious to the rights 


of another which a man cannot, under proper 
conditions, be restrained from committing; and 
that is so because the constitution says he shall 
be allowed to do it, and answer for it afterwards, 
Equity will not interfere when there is an ade- 
quate remedy at law. But what remedy does the 
law afford that would be adequate to the plaint- 
iff’s injury? How would their damages be esti- 
mated? How compensated? The defendants’ 
learned counsel cites us to the criminal statute, 
but how will that remedy the plaintiff’s injury? A 
criminal prosecution does not propose to remedy 
a private wrong. And, even if there was a stat- 
ute giving a legal remedy to plaintiff, it would 
not oust the equity jurisdiction. The legal rem- 
edy that closes the door of a court of equity isa 
common-law remedy. Where equity had juris- 
diction because the common law affords no ade- 
quate remedy, that jurisdiction is not affected by 
astatute providing a legal remedy. What a 
humiliating thought it would be if these defend- 
ants were really attempting to do what the 
amended petition charges, and what their de- 
murrer confesses—that is, to destroy the business 
of these plaintiffs, and to force the eight or nine 
hundred men, women, boys, and girls who are 
earning their livings in plaintiff's employ to quit 
their work against their will—and yet there is no 
law in the land to protect them. The injunction 
in this case does not hinder the defendants doing 
anything that they claim they have a right to do. 
They are free men, and have aright to quit the 
employ of plaintiffs whenever they see fit to do 
so, and no one can prevent them; and whether 
their act of quiting is wise or unwise, just or un- 
just, it is nobody’s business but theirown. And 
they have a right to use fair persuasion to induce 
others to join them in their quitting. But when 
fair persuasion is exhausted they have no right 
to resort to force or threats of violence. The law 
will protect their freedom and their rights, but it 
will not permit them to destroy its freedom and 
rights of others. The same law which guaranties 
the defendants in their right to quit the employ- 
ment of the plaintiffs at their own will and pleas- 
ure also guaranties the other employees the right 
to remain at their will and pleasure. These de- 
fendants are their own masters, but they are not 
the masters of the other employees, and not only 
are they not the masters of the other employ- 
ees, but they are not even their guardians. 
There is a maxim of our law to the effect that one 
may exercise his own right as he pleases, pro- 
vided that he does not thereby prevent another 
exercising his right as he pleases. This maxim 
or rule of law comes nearer than any other rule 
in our law tothe golden rule of Divine authority: 
‘That which you would have another do unto you, 
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do you even so unto them.’ Whilst the strict en- 
forcement of the golden rule is beyond the man- 
date of human tribunal, yet courts of equity, by 
jnjunction, do restrain men who are so disposed 


from so exercising their own rights as to destroy 


the rights of others. The demurrer to the 
amended petition is overruled.”’ 

The law applicable to the case is so clearly 
stated in this opinion of the learned judge that to 
add anything to it would be a work of superero- 
gation. We adopt it as the opinion of this court, 
and affirm the judgment. All concur. 


NotTE.—Though the principles governing the appli- 
cation of the writ of injunction to cases of this char- 
acter are very clearly stated by the court in the prin- 
cipal case, no cases are cited on the subject. Cases of 
this character are of modern instance and develop- 
ment. Within recent years they have become more 
frequent. The display of banners with devices as a 
mode of threats and intimidation to prevent persons 
from entering into or continuing in the employment 
of the person in front of whose premises the banners 
were displayed, has been enjoined by the Supreme 
Court of Massachusetts in a somewhat recent case as 
an unlawful act, injurious to business and property, 
and a nuisance against which a court of equity should 
grant relief. Sherry v. Perkins, 147 Mass. 212, 9 
Amer. St. Rep. 689. So an injunction was allowed in 
Springfield Spinning Co. v. Riley, L. R. 6 Eq. 551, a 
case presenting facts similar to the case last cited. In- 
junction has been granted against a labor organization 
which had instituted a boycott against a newspaper, 
and which was attempting to drive away business 
from it by threatening its subscribers and advertisers 
with a boycott in case they continued their patronage. 
Casey v. Typographical Union, 45 Fed. Rep. 135. But 
in Rogers v. Evarts, 17 N. Y. Supp. 264, the Supreme 
Court of New York denied an injunction to restrain 
the publishers of a newspaper from advising and en- 
couraging persons in the employ of others to violate 
their contracts of employment. It was held, also, that 
an injunction would not issue to restrain workmen 
from combining and persuading peaceably and with- 
out intimidation fellow-workmen to Jeave their em- 
ployers for the purpose of compelling a raise of wages. 
Members of a union have been enjoined from intimi- 
dating workmen and thereby preventing them from 
continuing in the employ of the applicant for the in- 
junction. Coeur d’Alene Consolidated Min. Co. v. 
Miners’ Union, 51 Fed. Rep. 260. In Mogul Steamship 
Co. v. McGregor, 15 Q. B. Div. 476, it was sought to 
restrain certain persons from sending out circulars or 
documents to the effect that if the parties receiving 
them dealt with plaintiffs the defendants would cease 
to trade with them. An injunction was refused on the 
ground that the injury was not irreparable. In John- 
ston Harvester Co. vy. Meinhardt, 9 Abb. N. Cas. 
(N. Y.) 3938, it was held that an injunction should not 
be granted against a confederation of persons whose 
object was to entice away employees, where there was 
not sufficient evidence that violence, force or intimi- 
dation were intended against the employees. In New 
York, ete. R. Co. v. Wenger, 17 Weekly Law Bull. 306, 
an injunction was granted to restrain a trespass by 
discharged employees on strike. The Supreme Court 
of Pennsylvania held that an injunction will lie to re- 
strain persons from attempting by force, menaces or 
threats to prevent workmen from working on such 
terms as they may agree on with any employer. Mur- 








Evidence that, by reason of the action of a combina- 
tion of persons, the crew left complainants’ ship as she 
was about to sail, and that another crew could not be 
procured for nine days, and then only with the assist- 
ance of the police authorities and the protection ofa re- 
straining order, while other vessels in the vicinity had 
no difficulty in getting crews, is sufficient to authorize 
the court to enjoin interference with the business of 
the complainants by such combination pendente lite. 
Hagan v. Blindell (U. S. C. C. of App.), 56 Fed. 
Rep. 696, 6 C. C. A. 86. <A trade union against whose 
members plaintiff discriminates in employing labor, 
will not be enjoined from sending circulars to plaint- 
iff’s customers to induce them to withdraw their cus- 
tom from plaintiff as long as such discrimination 
continues, where defendants are nct guilty of any 
violence or injury to property or intimidation. Sins- 
heimer v. United Garment Workers of America, 26 
N. Y. S. 152, 5 Mise. Rep. 448: reversed in 28 N. Y. S. 
321, 77 Hun, 215. Because the proprietor of a daily 
newspaper used plate matter in making up its forms, 
contrary to a resolution of the local typographical 
union, of which the employees were members, some of 
the employees left his employment, withdrew the 
union’s indorsement of the paper and reported the 
matter to the trades’ council, in which several trades’ 
unions afliliated, the whole comprising a body of op- 
eratives in the county of a purchasing capacity of 
$400,000 a week: Held, that the trades council would 
be restrained from issuing circulars calling on the 
members of the several unions and the public to cease 
buying and advertising inthe paper. Barr v. Essex 
Trades Council (N. J. Ch.), 30 Atl. Rep. 881. An em- 
ployer is not entitled to an injunction against striking 
employees for inducing others, by entreaty and per- 
suasion, to leave his employment, where no intimida- 
tion is used. Reynolds vy. Everett (N. Y. App.), 39 
N. E. Rep. 72, 144 N. Y. 189. Another late case of in- 
terest on the general subject of the legal rights of 
capital and labor is Longshore Printing & Pub. Co. v. 
Howell, 88 Pac. Rep. 547, 40 Cent. L. J. 245. The 
points there decided, succinctly stated, are as follows: 
That a strike is not illegal per se; that where a trade’s 
union seeks by fair means to compel an employer of 
its members to observe one of its lawful rules, it can- 
not be restrained therefrom upon the ground that its 
object in enforcing the rule is to create a monopoly of 
labor in that particular trade; that a statute which 
makes it a misdemeanor for one by force, threats or 
intimidation to prevent an employee from continuing 
or performing his work, does not make it unlawful for 
a trade’s union, by resolution or order of its executive 
committee, to require its members, under pain of sus- 
pension or expulsion from the union, to quit a per- 
son’s employ because of his violation of a lawful rule 
of the union; that a conspiracy to injure or destroy a 
person’s business or property is wrongful per se, 
although not indictable under the statute; and that 
where persons conspire to injure or destroy another’s 
business or property, and it clearly appears that the 
injury is threatened and imminent, and will be irre- 
parable, injunction will lie to restrain the conspira- 
tors. 

Within recent months judges of the federal courts 
have asserted the applicability of the writ of injunc- 
tion to restrain railway employees from committing 
acts of violence or intimidation, and from enforcing 
rules and regulations of labor organizations which, if 
carried out, would result in irremediable injury to the 
railway corporations and to the public. Toledo, ete. 
R. Co. v. Penn. Co., 58 Amer. & Eng. R. Cas. 293, 24 
Amer. & Eng. Encyclopedia of Law, 186, 54 Fed. 
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Rep. 780, 53 Amer. & Eng. R. Cas. 307; Arthur v. 
Oakes (C. C. A.), 63 Fed. Rep. 310. But such cases 
are grounded principally upon the injury to the pub- 
lic. <A late opinion by Judge Holmes, of the Massa- 
chusetts Supreme Court (Walker vy. Cronin, 107 
Mass. 555), on the subject of the right of strik- 
ers to exercise “‘persuasion, advice and social pres- 
sure,” has created considerable comment, the position 
being taken by that eminent judge that the general 
rule applicable to injunction against combinations of 
strikers applies only to interference for pure mischief 
or for harm’s sake. Interference for a good purpose, 
such as to compel a man to accept the strikers’ sched- 
ule of wages, would be justifiable, in his opinion, 
though he admits that the weight of judicial opinion 
is the other way. See editorial reviews of this decis- 
ion in 40 Cent. L. J. 507, 41 Cent. L. J. 337. 








CORRESPONDENCE. 
LIEN OF JUDGMENT APPEALED 
MISSED. 
To the Editor of the Central Law Journal: 

In answer to O. M. B. in correspondence in Cent. 
L. J. of Vol. 41, p. 477, I willsay that the cases of Rob- 
ideau v. Ewing, et. al. 5 Blkf. 552, and State ex rel, 
Cory v. Brewer, et. al. 64 Ind. p. 182, the first of which 
is in point. J. W. T. 


FROM AND DIS- 


A QUESTION OF EVIDENCE. 
To the Editor of the Central Law Journal: 
An Indiana court has just decided a question of evi- 
dence that may be of interest to the profession. In an 
action for personal injuries, the plaintiff, Mrs. A, tes- 
tified that she, in walking along a certain street after 
dark, fell over an exposed and unguarded water pipe 
in the line of the sidewalk; that she was pregnant at 
the time andin consequence of her fall suffered a mis- 
carriage. It was proved by her medical attendant 
that as a result of the accident, she sustained perma- 
nent injuries and that the operation of ovariotomy 
was necessary. The defendant, under the general 
denial which had been pleaded as an answer, intro- 
duced four witnesses who testified that, in different 
conversations, the plaintiff had stated to three of 
them, that some months after the accident and after 
she had her first miscarriage, that she had twice be- 
come pregnant and both times had produced an abor- 
tion upon herself. The fourth witness testified that 
the plaintiff had stated that she had hurt herself by 
lifting a heavy flower pot. The plaintiff went on the 
stand and denied that she had ever had any of these 
conversations. Her counsel then offered to prove by 
her and by her physician who was in constant attend- 
ance upon her, that she never had but the one mis- 
carriage. They also offered to prove by her physician 
that he examined the plaintiff once or oftener every 
week from the time of her accident, until the time of 
the trial; that he had full opportunity to know 
whether she could have had asecond or third mis- 
carriage, and that he was positive that she had not 
had any such subsequent miscarriages. The offer 
was also made to prove by the plaintiff that she never, 
at any time, lifted a flower pot. The court rejected 
all of this testimony, upon the ground that while the 
plaintiff had the right to deny the conversations, she 
did not have the right to prove either by her own or 
independent testimony that the facts sought to be es- 
tablished by the admissions proved against her were 








untrue. The plaintiff’s position was, that she was ng 
confined toa denial that she made the admission, by 
that since the admission was offered in order to prow 
that she herself had either caused or aggravated the jp, 
juries for which she sought damages, she had the right 
to controvert the facts, for the proof of which, the ag. 
missions against her were offered in evidence. The 
plaintiff, under the ruling of the court, had four wit 
nesses against herto prove the fact that the admip 
sions were made, but it was within her power ty 
prove with absolute certainty, the falsity of the fact 
implied in the admissions, had she been permitted ty 
do so. I have been unable to find any other cour 
that has ever held this to be the law. Can you cite m 
to any authority which will uphold this ruling? 
SUBSCRIBER, 


EJECTMENT—DIVORCE—QUERY. 


To the Editor of the Central Law Journal: 

A and B are husband and wife and live in property 
purchased by A, the {husband, after marriage. They 
separated A going to the State of Nebraska, leaving 
his wife in possession of the property. A got a divoree 
from B in the State of Nebraska, service being had by 
publication and of which proceedings B knew noth 
ing although A knew where B resided. A, after get- 
ting the divorce, came back to Missouri and institutes 
ejectment proceedings to eject B out of the property, 
A deserted B and she has maintained herself since 
the separation. Now has B any defense to the eject 
ment proceedings? Has she any rights or interest in 
the property in Missouri? J.C. H. 


MORTGAGE—NOTICE. 


To the Editor of the Central Law Journal: 

A the owner of real estate in fee simple executesa 
mortgage on the same to B; the amount being for 
$1,500 which is duly recorded, etc. B pays A $1,00 
of the amount. Then A executes a mortgage on same 
property to C for $500 which is duly recorded and the 
entire amount paid over by C to A. B some time after 
this who has actual as well as constructive notice of 
C’s mortgage pays the balance of the $1,500 to “A.” 
Has B a first lien for $1,500 or only for a $1,000? 

E. H. A. 








JETSAM AND FLOTSAM. 


DIVORCE IN SOUTH CAROLINA. 

South Carolina may be weak inthe matter of just 
treatment of the blacks, and tender towards white 
rascals who carry elections by fraud, but it is firm as 
a rock in defense of the sanctity of the marriage rela 
tion. From the earliest times public sentiment in 
that State has looked upon the idea of divorce with 
abhorrence, and except for the brief period of recon- 
struction rule the courts have never enjoyed any 
power to dissolve a marriage. The convention now 
sitting at Columbia has decided to maintain the an 
cient rigor unimpaired, adopting a clause for the new 
constitution which expressly provides that ‘tno di 
vorce shall be granted in South Carolina for any cause 
whatsoever;’”’ while the sentiment was clearly ex- 
pressed that the State will not recognize divorces 
granted in other States, except in so far as she is com 
pelled by the constitution of the United States. Till 
man was ready to letdown the bars so far as to per 
mit the granting of divorces under certain circum 
stances, and he also offered an amendment providing 
for the recognition of divorces granted in other States; 
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but this proposition was defeated by an almost two- 
to-one vote, and the boss of the State found that even 
his power was not great enough to overcome a senti- 
ment that has generations of tradition behind it.— 
New York Nation. 

LACHES AND ACQUIESCENCE. 

Laches are often a defense, wholly independent of 
the statute of limitations, says the U. S. Supreme 
Court, in alate case, adopting the text of Pomeroy, 
Eq. Jur., Vol. 2, Sec. 817, as aptly expressed: 

“Acquiescence in the wrongful conduct of another by 
which one’s rights are invaded, may often operate, 
upon the principles of and in analogy to estoppel, to 
preclude the injured party from obtaining many dis- 
tinctively equitable remedies to which he would other- 
wise be entitled. This form of quasi estoppel does 
not cut off the party’s title, nor his remedy at law; 
itsimply bars his right to equitable relief, and leaves 
him to his legal actions alone. In order that this ef- 
fect may be produced the acquiescence must be with 
knowledge of the wrongful acts themselves and of their 
injurious consequences; it must be voluntary, not 
the result of accident, nor of causes rendering it a 
physical, legal or moral necessity, and it must last 
for an unreasonable length of time, so that it wili be in- 
equitable even to the wrong-doer to enforce the pecu- 
liar remedies of equity against him, after he has been 
suffered to go unmolested, and his conduct apparently 
acquiescedin. It follows that what will amount toa 
sufficient acquiescence in any particular case, must 
largely depend upon its own special circumstances. 
The equitable remedy to which this quasi estoppel 
by acquiescence most frequently applies, is that of in- 
junction, preliminary or final, when sought by a pro- 
prietor to restrain a defendant from interference 
with easements, from committing nuisances, from 
trespasses, or other like acts in derogationof the 
plaintiff’s proprietary rights. This effect of delay is 
subject to the important limitation that it is properly 
contined to claims for purely equitable remedies to 
which the party has nostrict legal right. Where an in- 
junction is asked in support of a strict legal right, the 
party is entitled to it if his legal right is established; 
mere delay and acquiescence will not, therefore, de- 
feat the remedy, unless it has continued so long as 
to defeat the right itself. The same rule applies, and 
for the same reasons, to a party seeking purely equita- 
ble relief against fraud, such as the surrender or can- 
cellation of securities, the annulling of a transaction 
and the like. Upon obtaining knowledge of the facts, 
he should commence the proceedings for relief as soon 
as reasonably possible. Acquiescence consisting of 
Unnecessary delay after such knowledge will defeat 
the equitable relief.” 

The same principle also appears, as applied in Herr 
vy. Payson, which was a case on constructive trust 
(Attorney & Client). The principle upon which this 
ground of defense rests has often been vindicated and 
applied by the courts in cases where relief would 
have been swiftly administered at an earlier stage of 
the controversy. However reluctant courts may feel 
to make the application in exceptional cases, the prin- 
tiple is too valuable ever to be cast aside.—National 
Corporation Reporter. 








BOOKS RECEIVED. 





American Railroad and Corporation Reports. Being 
a collection of the current decisions of the courts 
of last resort in the United States pertaining to 





the law of railroads, private and municipal cor- 
porations, including the law of insurance, bank- 
ing, carriers, telegraph and telephone companies, 
building and loan associations, etc., etc. Edited 
and annotated by John Lewis, author of ‘“‘A 
Treatise on Eminent Domain in the United 
States.””’ Volume XI. Chicago: E. B. Myers & 
Company, Law Publishers. 1895. 

Commentaries on the Constitution of the United States, 
Historical and Judicial, with observations upon 
the ordinary provisions of State constitutions and 
a comparison with the constitutions of other coun- 
tries. By Roger Foster, of the New York Bar, 
author of “A Treatise on Federal Practice,” 
“Trial by Newspaper,” etc., and lecturer on Fed- 
eral Jurisprudence at the Law School of Yale 
University. Volume I. Boston: The Boston 
Book Company. 1895. 

The American State Reports, containing the cases of 
general value and authority, subsequent to those 
contained in the ‘American Decisions” and the 
‘“‘American Reports,” decided in the courts of last 
resort of the several States. Selected, reported 
and annotated by A. C. Freeman and the associate 
editors of the ‘“‘American Decisions.” Volume 
XLV. San Francisco: Bancroft-Whitney Com- 
pany, Law Publishers and Law Booksellers. 1895. 
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1. ABSTRACTOR OF TITLE — Liability for Defects.—An 
abstractor, who furnishes an abstract to a landowner, 
to be used by himin borrowing money, to be secured 
by a mortgage on the land, is not liable for mistakes 
in the abstract to an assignee of the mortgage nego- 
tiated, though the assignee, in buyingthe mortgage, 
relied wholly on the abstract for the title to the land. 
—TALPEY V. WRIGAT, Ark., 32S. W. Rep. 1072. 






-.+-50, 76, 83, 94 
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2. ADMINISTRATION — Action against Administrator— 
Heirs as Parties.—Heirs have noright to make them- 
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selves parties to an action on account against the ad- 
ministrator, though they allege collusion between 
plaintiff and the administrator.—ByRD v. BYRD, N. 
Car., 238. E. Rep. 324. 

8. ADMIRALTY — Maritime Liens — State Statutes.— 
Liens given by State statutes for supplies furnished In 
the home port may be enforced in the federal courts, 
and are entitled to priority over a previously recorded 
mortgage; but they are subject tothe conditions im- 
posed by the State statute, and must be enforced with- 
in the statutory limit of time.—THE H. N. EMILIE, U. 
8. D. C. (Minn.), 70 Fed. Rep. 511. 

4. ADMINISTRATION — Rights of Widow.—Where a 
widow leases a part of the mansion house she is en- 
titled to the rents until assignment of her dower.— 
FLYNN V. O'MALLEY, N. J., 33 Atl. Rep. 402. 

5. ADMIRALTY—Injuries to Seamen on Foreign Ships. 
—A United States court sitting in admiralty has full 
jurisdiction ofa libel filed by a seaman, who is an 
American citizen, to recover damages for personal in- 
juries caused by cruel treatment while engaged as a 
seaman on board a foreign vessel.—BOLDEN V. JENSEN, 
U.&. D.C. (Wash.), 70 Fed. Rep. 505. 

6. ADVERSE POSSESSION — Extent — Ouster.—Where 
the grantee in adeed of vacant land, to which the 
grantor had no title, takes actual possession of a purt 
of the land, claiming the whole of it, his possession is 
adverse as tothe whole tract, and is not limited to the 
part of which he has actual possession.—STULL Vv. 
RICH PATCH IRON Co., Va., 23S. E. Rep. 293. . 


7. ALTERATION OF NOTE—Effect of.—The alteration of 
a note by the payee, so as to make it bear interest from 
date instead of maturity, does not cancelthe debt for 
which it was given, where the payee’s purpose was to 
make the note conform to the intention of the parties 
when it was given, and he believed he had the right to 
so alter it.—OTTO Vv. HALFF, Tex., 32S. W. Rep. 1052. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Marshal- 
ing of Assets.—The doctrine of marshaling assets ap- 
plies where one of the creditors in a general deed of 
assignment for the whole amount of his debt hasa 
prior security on a piece of property which is also 
conveyed by such deed.—WINSTON V. BIGGS, N. C., 23 
8. E. Rep. 316. 

9. ASSIGNMENT FOR CREDITORS—Registration of Deed. 
—Under Acts 1893, ch. 458, requiring schedule of pre- 
ferred debts to be filed within five days after “registra- 
tion” of deed of assignment for creditors, time for fil- 
ing schedule commences to run from date of filing deed 
for registration, irrespective of the actual registration. 
—GLANTON v. JACOBS, N. C., 238. E. Rep. 335. 


10. ATTACHMENT — Plea in Abatement — Waiver. —In . 


an action aided by attachment, a plea in abatement of 
the attachment is not waived by the subsequent filing 
of an answer to the merits of the action.—B. F. COOMBS 
& Bro. COMMISSION CO. V. BLOCK, Mo., 328. W. Rep. 
1139. 

11. ATTACHMENT—Tax Books in Sheriff’s Hands.— Tax 
books in the hands of a sheriff for collection are 
not subject to attachment by a personal creditor of 
that officer, though the amounts to be collected are 
debts due the sheriff personally, he having previously 
settled his taxes with the proper authorities.—DAVIE 
Vv. BLACKBURN, N. Car., 238. E. Rep. 821. 

12. ATTORNEY’S SERVICES—Liability of Trustee.—T 
was employed by the trustee of certain bondholders to 
render professional services as counsel, which were 
useful and beneficial to the trust estate. The trustee 
did not stipulate against a personal liability, nor did 
such trustee profess or undertake to create any lien on 
the trust estate for such services, and the trustee was 
not insolvent: Held, that T must look to the trustee 
for compensation for his services, and not to the bene- 
ficiaries of the trust estate.—TRUESDALE VY. PHILADEL- 
PHIA TRUST, SAFE DEPOSIT & INSURANCE Co., Minn., 65 
N. W. Rep. 133. 


13. BANKS—Insolvency.—Where a mortgage is sent 
to a bank for collection, with direction to remit, the 





relation of creditor and debtor is not established be. 
tween the sender and the bank, where the latter fails 
to remit, and therefore, on the insolvency of the bank, 
a trust will be imposed on its assets in favor of the 
the sender, as against general creditors of the bank, 
WALLACE V. STONE, Mich., 65 N. W. Rep. 113. 

14. BASTARDY—Justices of the Peace.—Code, § 31, ex. 
pressly confers upon justices of the peace jurisdictiog 
to try bastardy cases commenced by the voluntary 
affidavit of the mother.—STaTE v. MIZE, N. Car., 23 8, E, 
Rep. 330. 

15. BUILDING ASSOCIATIONS—Foreclosure.—A build. 
ing association cannot, on a complaint against a mem. 
ber to recover the principal and interest due on hig 
note, and to foreclose the mortgage securing it, re. 
cover an alleged assessment against his stock, though 
a mortgage provision that all indebtedness due in con- 
nection with the stock or loan shall be included ip 
the judgment of foreclosure is alleged.—CUMMINGS y, 
CITIZENS’ BUILDING, LOAN & SAVINGS AS»’N, Ind., 42 N, 
E. Rep. 213. 

16. CHATTEL MORTGAGE — Recording — Priorities.— 
The title of a bona fide purchaser of personalty is sn- 
perior to the claim of a person based on a prior agree- 
ment of the vendor giving him alien thereon by deed 
of trust.—BRAXTON V. BELL, Va., 28S. E. Rep. 289. 

17. CONSTITUTIONAL LAW—Taxation.—Held that see. 
tion 35, ch. 236, Laws 1889 and sections 34, 35, ch. 131, 
Laws 1891 are unconstitutional, forthey exempt from 
taxation in this State a substantial portion of the per- 
sonal property of building and loan associations doing 
business within and without this State, contrary to 
the provisions of section 8, art. 9, of the constitution, 
—STATE V. PIONEER SAVINGS & LOAN CO., Minn., 64N, 
W. Rep. 138. 

18. CONTRACTS—Parol Evidence. — Defendants con. 
tracted with a railroad company to dothe masonry 
work for a bridge, the contract providing that all ma- 
terials should be subject tothe approval ofthe en- 
gineer of the company. Defendants sublet the con- 
tract to plaintiff, the contract providing that the work 
should be done according to the specifications in the 
contract with the railroad company, and to the satis- 
faction of its engineer: Held,that plaintiff could not 
setup an antecedent verbal agreement between de- 
fendants, himself, and the engineer, as to the quality 
of stone to be used, as a standard to determine whether 
he had complied with his contract.—JONES V. RISLEY, 
Tex., 32S. W. Rep. 1027. 

19. CONTRACT—Sale.—A contract for the consignment 
of goods ‘‘f. 0. b. Wallingford, Conn.,’”’ toa Chicago 
merchant, implies that the consignee shall pay the 
freight from Wallingford to Chicago.—KNAPP ELE¢- 
TRICAL WORKS v. NEW YORK INSULATED WIRE OO., 
Ill., 42 N. E. Rep. 147. 

20. CONTRACT OF SURETYSHIP—Consideration.—Equity 
will not relieve a principal or surety from liability on 
an instrument under seal, merely for want of consider: 
eration, when no consideration was contemplated by 
the parties.—MEEK V. FRANTZ, Penn., 33 Atl. Rep. 413. 

21. CONTRACT TO EXTEND TIME OF PAYMENT.— Where, 
for a valuable consideration, a creditor has agreed 
with his debtor to postpone and extend the time for 
payment, so that the debt shall be payable from time 
to time, in installments, an action to recover the en- 
tire indebtedness cannot be maintained, notwithstand- 
ing the debtor has wholly failed to pay as the install- 
ments full due, until the amount of the last installment 
isdue. Such an action would be prematurely brought 
as to installments not yet payable, according to 
the terms of the agreement for an extension.—NAPA 
VaL. WINE CO. V. DAUBNER, Minn., 64. N. W. Rep. 143. 

22. CORPORATION — Consolidation — Railroad Com- 
panies.—An attempt at the organization of a consol- 
idated railroad company of two other companies, one 
a domestic and the other a foreign corporation, in the 
absence of a statutory provision for such consolida- 
tion, does not create a corporation de facto, since cor- 
porations de facto can only exist where there is a law 
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under which they could be incorporated.—AMERICAN 
Loan & TRUST Co. V. MINNESOTA & N. W. R. Co., Iil., 
@N. E. Rep. 153. 

23. CORPORATION—Corporate Charter—Receivers.—A 
judgment of a State court forfeiting the charter of a 
corporation does not affect the rights of a receiver of 
such corporation, who was previously appointed by 
the federal court; and he may sell the corporate prop- 
erty, apply the proceeds to the payment of corporate 
debts, and distribute the surplus, if any, among the 
stockholders.—CITY WATER Co. V. STATE, Tex., 328. 
W. Rep. 1033. i 

24. CORPORATIONS—Dissolution—Title of Receiver.— 
The legal effect of the appointment of a receiver ofa 
corporation, in proceedings by the attorney general 
for its dissolution, under the statute of Wisconsin is to 
invest such receiver with full title to all the property 
and effects of the corporation, wherever they may be 
found, whether within or without the jurisdiction of 
the court appointing the receiver.—AMERICAN NAT. 
BANK OF DENVER V. NATIONAL BENEFIT & CASUALTY CO., 
U.8.C. C. (Colo.), 70 Fed. Rep. 420. 

2. CORPORATION—Foreign Corporations.—The single 
act of making a loan, and taking notes and mortgages 
to secure it, in Alabama, by a foreign corporation,— 
the mortgage being on land situated in said State,—is 
the doing of business, within the inhibition of Const. 
art. 14, § 4, which provides that ‘‘no foreign corpora- 
tion shall do any business in this State without having 
at least one known place of business, and an au- 
thorized agent or agents therein.”—STATE V. BRISTOL 
Sav. BANK, Ala., 18 South. Rep. 533. 


26. CORPORATIONS—Insolvency — Evidence.—Though 
the liabilities of a corporation greatly exceed its as- 
sets, it is not insolvent in the sense that its assets be- 
come a trust fund for pro rata distribution among its 
creditors, unless there is some positive act of in- 
solvency, such as permanent cessation from business, 
the making of a general assignment, or the filing ofa 
vill to administer its assets.—TRADESMAN PUB. CO. V. 
KNOXVILLE CAR-WHEEL CoO., Tenn., 328. W. Rep. 1097. 


27. CORPORATION—Service of Process.—A judgment 
by default against a corporation, founded on the serv- 
ice of process in another county than that in which 
the suit is instituted, on an officer of the corporation, 
is void where process was not served more than ten 
days before its return day, as required by Code 1887, 
§ 3227.—-STAUNTON PERPETUAL BUILDING & LOAN CO. v. 
HADEN, Va., 238. E. Rep. 285. 


28. CORPORATIONS—Subscriptions—Contract.—A busi- 
ness corporation may subscribe money in considera- 
tion of securing the location of a post office near its 
place of business.—B. 8. GREEN CO. Vv. BLODGETT, Ill., 
42 N. E. Rep. 176. 

29. COVENANT—Construction.—A covenant in a deed 
recited that the grantors ‘‘will warrant specially the 
land hereby conveyed; that they have the right to 
convey the said land to the said grantees; that the 
said grantees shall have quiet possession thereof, free 
from all incumbrances; that they shall execute such 
turther assurances of said land as may be requisite; 
and that they have done no act to incumber the same:” 
Held, that the word “specially” governs all the suc- 
ceeding covenants.—ALLEMONG V. GRAY’S ADM’R, Va., 
238. E. Rep. 298. 

30. CRIMINAL EVIDENCE—Confessions.—The fact of a 
confession having been made under excitement, and 
while in a state of great nervousness, does not deprive 
itofthe character of a voluntary statement. Nor is it 
deprived of that character solely for the reason that 
it was made to the jailor while he was in close confine- 
ment.—STATE V. JONES, La., 18 South. Rep. 515. 

81. CRIMINAL EVIDENCE — Homicide — Instructions.— 
Evidence of threats by deceased to commit suicide, 
unaccompanied by any attempt at the time to carry 
them into execution, are inadmissible unless dying 
declarations, or a part of the res geste.—STATE V. FITZ- 
GERALD, Mo., 82S. W. Rep. 11138. 















82. CRIMINAL LAaw—Abduction for Purposes of Con- 
cubinage.—Under Rev. Stat. 1889, § 3484, providing for 
the punishment of “any person who shall take away 
any female under the age of 18 from her father for the 
purposes of concubinage,” defendant may be convicted 
though the female was previously unchaste.—STATE V. 
BOBBST, Mo., 828. W. Rep. 1149. : 


83. CRIMINAL Law—Arson—Alibi.—In a criminal case, 
where the defense was an alibi, it was error to refuse 
to charge that the State must show the presence of de- 
fendant at the time and place of the alleged commis- 
sion of the crime, and if the jury believe defendant’s 
evidence sufficient to raise a reasonable doubt, or if the 
State’s evidence is so defective as to raise a reasonable 
doubt, or if, taking the whole evidence on the question 
of alibi, there is a reasonable doubt of defendant’s 
guilt, they should acquit.—STaTE v. HARVEY, Mo., 32 
8. W. Rep. 1111. 


34, CRIMINAL LAw—Arson—Ownership of Bridge.— 
Though the bridge purchased by St. 1872, ch. 131, was 
laid out as a public highway, and the care thereof 
given to certain cities, a county, by reason of its pay- 
ment of one-half the cost and expenses for mainte- 
nance thereof, had such a special property therein as 
would support an allegation of ownership in an indict- 
ment for the burning thereof.—COMMONWEALTH V. 
FITZGERALD, Mass., 42 N. E. Rep. 119. 


35. CRIMINAL Law—Burglary.—St. Ky., § 1162, pro- 
vides that if any person ‘‘break any dwelling-house or 
any part thereof, or any outhouse belonging to or used 
with any dwelling-house,” etc., he shall be punished 
as prescribed therein: Held, that an indictment under 
such statute is not supported by evidence that defend- 
ant broke and entered a barn used for storing corn, 
wheat and tobacco, which was located 300 yards from 
the dwelling-house and in a different inclosure.— 
WHALEN Vv. COMMONWEALTH, Ky., 328. W. Rep. 1095. 


36. CRIMINAL LAW—Carrying Weapons.—One charged 
with carrying a pistol at a political meeting in his own 
county, is not shown to be within the provision of the 
statute that the prohibition against carrying weapons 
shall not apply to ‘‘travelers,” by evidence that three 
or four days before he borrowed a pistol to carry with 
him on a visit to his brother in an adjoining county, it 
not appearing that he was en route to or from his 
brother.—BROWNLEE V. STATE, Tex., 318. W. Rep. 1043. 

37. CRIMINAL Law — Clubrooms — Gaming House. — 
Rooms used for gambling by aclub and such other 
persons as the members invite isacommon gaming 
house.—COMMONWEALTH V. BLANKINSHIP, Mass., 42 N. 
E. Rep. 115. 

88. CRIMINAL LAaw—Diseased Meat.—An information 
under Rev. Stat. 1894, § 2164 (Rev. Stat. 1881, § 2070), 
making it a penal offense for anyone to have in his 
possession, with intent to sell, the meat of any dis- 
eased animal, which alleges that defendant unlawfully 
and knowingly had such meat in his possession, with 
intent to sell, sufficiently charges defendant with 
knowledge that the meat was diseased.—BROWN V. 
STaTE, Ind., 42 N. E. Rep. 244. 

89. CRIMINAL Law—Forgery—Indictment.—An indict- 
ment that defendant forged a check, and, with intent 
to defraud one C, offered him the check in payment for 
goods, does not charge two crimes, within Code Cr. 
Proc. §§ 278, 279, providing that an indictment must 
charge but one crime, except it may charge, in sepa- 
rate counts, the crime to have beep committed in 
different ways.—PEOPLE V. ALTMAN, N. Y., 42 N. E. 
180. 

40. CRIMINAL Law—Forgery—Indictment.—An indict- 
ment charged defendant with having in his possession, 
with intent to use it as a bill of sale to protect himself 
from a charge of theft, the following written instru- 
ment: ‘Sulphur Springs, July 8, 1895. This is to cer- 
tify that I have sold and delivered one bay mare, sold 
by J C, sold to J F E. Witnesses: W O F,O W 
H: Held, that a motion to quash the indictment, on 
the ground that the instrument was on its face insuffi 
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cient as a bill of sale, was properly denied.—ELKINS V. 
STATE, Tex., 32S. W. Rep. 1047. 
41. CRIMINAL LAW—Misconduct of Jury.—In a capital 
case, when the jury separate, and some are out of sight 
and out of hearing of the remainder, unattended by an 
ofticer, a verdict of guilty will beset aside and new trial 
granted.—STaTE Vv. Moss, La., 18 South. Rep. 507. 

42. CRIMINAL LAW—Persons Fleeing from Justice.— 
To constitute “fleeing from justice,” within the mean- 
ing of Rev. Stat. § 1045, providing that the three years 
limitation, fixed by the previous sections, for a prose- 
cution for a criminal offense, shall not apply to one so 
fieeing, an intent to avoid the justice of the United 
States is not necessary, an intent to avoid the justice of 
the State having criminal jurisdiction over the same 
territory and the same act being sufficient.—STREEP V. 
UNITED STATES, U.S. 8S. C., 168. C. Rep. 244. 

43. CRIMINAL Law—Receiving Stolen Property.—On a 
prosecution for receiving stolen property, instituted in 
the county where the theft was committed, it need not 
be proved that defendant received the property in such 
county.—BONNER V. STATE, Tex., 32S. W. Rep. 1043. 

44. DEATH BY WRONGFUL AcCT—Intoxication of Dece- 
dent.—In an action for death by wrongful act, evidence 
of habitual drunkenness of decedent is admissible in 
mitigation of damages.—WRIGHT V. CITY OF CRAW- 
FORDSVILLE, Ind., 42 N. E. Rep. 227. 

45. DEED—Names—Identity of Grantee.—Where land 
was occupied jointly by both father and son, of the 
same name, the presumption that a patent for the land 
to a man of that name is intended for the father, may 
be rebutted by proof that neither the father nor his 
wife ever claimed any interest in the land, and that the 
son, for many years after their deaths, continued to 
treat the land as his, without objection on the part of 
his brothers and sisters.—DOTY v. Dory, Ill., 42 N. E. 
Rep. 174. 

46. DEED OF MINERALS — Construction.—A deed of 
“mineral ores” does not include granite. —ARMSTRONG 
v. LAKE CHAMPLAIN GRANITE CO., N. Y.,42 N. E. Rep. 
186. 

47. EASEMENT—Right to Carriage Way.—Where the 
commissioners in partition gave defendant a right of 
way in ‘‘a passage way six feet wide” over plaintiff’s 
land, defendant had no right to use the same for a car- 
riage way, in the absence of evidence that it had been 
used for that purpose before partition, or that after 
partition the parties had actually held it in that man- 
ner; and the driving of teams generally on the land 
did not prove a right to so use it, particularly as it was 
shown that there was another way from which teams 
could go upon defendant’s land, and that teams were 
from five and one-half to seven feet in width.—PERRY 
v. SNow, Mass., 42 N. E. Rep. 117. 

48. EASEMENT—Title by Prescription.—To show title 
to a roadway in another’s hand by prescription, an 
allegation that it was used by plaintiffs for fifty years 
continuously, with the knowledge and acquiescence 
of the owner, is sufficient, without an averment that 
the use thereof was adverse.—MITCHELL V. BAIN, Ind., 
42 N. E. Rep. 230. 

49. Equiry—Bills of Discovery.—The jurisdiction of 
courts with equity powers, to entertain bills of discov 
ery, has been abrogated by our Civil Code of Procedure 
and the several statutes giving a party to an action the 
right to call his adversary as a witness, and compel the 
production of books and documents in his possession. 

—TURNBULL V. CRICK, Minn., 65 N. W. Rep. 135. 

50. EQuiry—Fraud.—The N. Ins. Co. issued a policy 
of insurance to one L. L claimed a loss under such 
policy, and, the company objecting to the proofs of 
loss, procured an appraisement, under the terms of 
the policy, and a report by the appraisers finding a 
certain sum to be due. The company filed a bill in 
equity, alleging that the proofs of loss were fraudulent, 
that the appraisement was procured by fraud, and 
that L was about to apply for the sale of securities, 
deposited by the company with the State superintend- 
ent of insurance, in order to pay the award, and pro- 


cured an injunction restraining L from enforcing the 
award in any way until the further order of the court, 
L afterwards filed a cross bill alleging that she had 
been prevented by the injunction from suing the com. 
pany within a period of limitation fixed by the policy, 
and praying for a decree against the company for the 
amount of herloss: Held, that the court had jurisdic. 
tion of the original bill, by reason of the absence of an 
adequate remedy at law against the fraud alleged to 
exist in the appraisement, the report of the apprais- 
ers, though not technically an award, presenting the 
essential qualities of an arbitration.—NORTH BRITISH 
& MERCANTILE INS. Co. v. LATHROP, U.S. C. C. of App., 
70 Fed. Rep. 429. 

51. Equiry—Jurisdiction,—After a creditor bad as- 
signed the debt due him, and the assignment had been 
accepted by the debtor, the creditor sued the debtor 
on the same claim and recovered judgment: Held, 
that the assignee could not enjoin the collection by 
the creditor of his judgment, his remedy at law being 
adequate, as the recovery of judgment by the creditor 
did not release the debtor from liability to the as- 
signor.—PERRY V. THOMPSON, Ala., 18 South. Rep. 524 


52. EVIDENCE — Maps — Presumption on Appeal.— 
Where, in an action against a town for possession of 
land claimed by defendant to have been dedicated for 
a street, defendant, after giving evidence to show the 
laying out, opening, acceptance, and use of the street, 
introduced a map of the town showing the street, it 
will be presumed, in the absence of anything showing 
its purpose, that it was introduced in explanation of 
the preceding evidence, for which purpose it iscompe- 
tent, and not for locating the land, that being specific- 
ally done by the complaint. — RIDDLE v. TOWN OF 
GERMANTOWN, N. Car., 23S. E. Rep. 332. 


53. EXECUTION SALE—Estoppel.—Where a defendant 
in execution, being present at a judicial sale of per- 
sonal property levied upon as his own, bid off the same, 
and, upon refusing to comply with his bid, the prop- 
erty was again sold during the same day, the defend- 
ant being also present at the second sale, again bid- 
ding for the property, and making no objection to the 
sale until after it had been completed, he thereby 
waived his right to afterwards deny the validity of the 
sale, though it was not in all respects regular and law- 
ful.—MOCK V. STUCKEY, Ga., 23S. E. Rep. 307. 

54. FIXTURES—What Constitutes — Mortgage.—Chat- 
tels must, to constitute them fixtures, be actually an- 
nexed to the real estate, or {something appurtenant 
thereto. They need not necessarily be attached to the 
building. That is one way of annexing them to the 
soil, but not the only way. To satisfy this test, it is 
not material whether the substructure is brick-or 
wood, or whether the machinery is annexed to the 
building, or rests upon a foundation securely laid for 
it in the soil, and to which it is fastened.—FEEDER V. 
VAN WINKLE, N. J., 33 Atl. Rep. 399. 

55. FRAUDULENT CONVEYANCES.—Where land is con- 
veyed in consideration that the grantee support the 
grantor for life, areconveyance by the grantee at the 
request of the grantor, the grantee having become in- 
debted, a proper allowance being made for the sup- 
port already furnished, is not fraudulent inlaw as to 
the grantee’s creditors, though the land is then con- 
veyed to the wife of the first grantee under a similar 
agreement.—R. P. GUSTIN CO. Vv. ARN, Mich., 65 N. W. 
Rep. 112. 

56. FRAUDULENT CONVEYANCES—Bill of Sale—Change 
of Possession.—The burden of rebutting the presump- 
tion of a fraudulent intent, arising from the actual and 
continued possession by the vendor of property sold, 
rests upon the vendee, as against creditors, under 
Gen. St. 1894, § 4219; but this burden does not rest upon 
him to show affirmatively that the vendor was not im- 
plicated in or guiltyjof the fraud, because the fraudulent 
intent of the vendor cannot affect the rights of a bona 

jide purchaser for a valuable consideration, without 
notice. It is sufficient if the vendee is innocent of any 





fraud, and did not participate therein, and had no no- 
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tice of the fraudulent intent of the vendor.—LEQVE V. 
suiTH, Minn., 65 N. W. Rep. 121. 

§1. FRAUDULENT CONVEYANCES—Preference by Debtor’ 
-Under the law of Alabama, a debtor may prefer a 
ereditor by a sale, made for a fair price and honestly 
executed to extinguish the debt, and containing no 
reservation of any interest or benefit in the vendor, 
even though the vendor be insolvent, to the knowl- 
edge ofthe vendee. Noristhe sale invalidated by a 
fraudulent intent onthe vendor’s part to defeat his 
other creditors, or by the fact that, as a result, the 
remaining creditors of the vendor cannot obtain pay- 
ment of their debts.—BAMBERGER V. SCHOOLFIELD, U. 
§.8. C., 16S. C. Rep. 225. 

58. FRAUDULENT CONVEYANCES — Purchase of Land 
with Wife’s Money.—Land was purchased with a wife’s 
money, and a deed taken in the husband’s name, with- 
out her knowledge or{consent. The cash payment 
was made by her; and, though the husband alone 
signed notes and a mortgage for the balance of the 
price, the notes were paid by the wife with her own 
money. Before making such payments, she ascer- 
tained that the deed had been taken in his name, and 
frequently asked him to deed the land toher: Held 
that,as between the husband and wife, the Slatter was 
theequitable owner.—PIERCE v. HOWER, Ind., 42 N. E. 
Rep. 223. 

89. GIFT OF LAND—Enforcement.—Though a court ef 
equity will compel the conveyance of the legal title of 
land claimed under parol gift, supported by consider- 
ation, by reason of which the donee has been induced 
toalter his condition and put valuable improvements 
onthe land, where the donee claims the gift was on 
certain conditions, and the evidence as to the terms of 
the contract and as to the acts of part performance re- 
lied on is not satisfactory, and does not establish the 
elements of the donee’s demand by a clear preponder- 
ance of proof, but leaves the whole controversy doubt- 
fuland obscure, conveyance of the title will not be de- 
creed.—LIGHTNER V. LIGHTNER, Va., 23S. E. Rep. 301. 

6. HOMESTEAD—Family.—A man who has living with 
him several persons, to whom heis not related, and 
who are not dependent on him, is not a householder 
having a family, within the homestead law.—HOLN- 
BECK V. WILSON, IIl., 42 N. E. Rep. 169. 

61. HUSBAND AND WIFE—Estate by Entirety.—A deed 
by a husband alone, during coverture, of land in which 
heand his wife have an entirety estate, is void.—GRaY 
y. BAILEY, N. Car., 23S. E. Rep. 318. 

82. INSOLVENCY—Pledge.—Where a claim against an 
insolvent is collaterally secured, the amount on which 
the creditor is entitled to receive dividends is the 
amount actually due him when be files his claim.— 
Levy v. CHICAGO NAT. BANK, Ill., 42 N. E. Rep. 129. 

68. INSURANCE—Delivery of Policy.—Where a life in- 
surance policy is found in the possession of the bene- 
ficiary, the presumption is that it was duly delivered 
by the insurance company.— MASSACHUSETTS BEN. 
LiFk ASSN. Vv. SIBLEY, Ill., 42 N. E. Rep. 137. 

64. INSURANCE PoLicy — Additional Insurance, — 
Where a policy of insurance stipulates that it shall be- 
come void by the taking of additional insurance with- 
out the consent of the insurer, such stipulation is not 
within the provisions of section 3643, Rev. St., for the 
Teason that additional insurance does, as a matter of 
law, increase the risk, and if taken without the consent 
ofthe insurer, invalidates the policy.—SUN FIRE OFFICE 
OF LONDON V. CLARK, Ohio, 42 N. E. Rep. 248. 

6. JUDGMENT — Confession — Foreign Executor.—A 
warrant of attorney authorizing judgment to be con- 
fessed on a note ‘‘as of any term,” does not authorize 
Confession of judgment in vacation. — WHITNEY Vv. 
GRavES, Ill., 42 N. E. Rep. 162. 

66. JUDICIAL NOTICE—Intoxicating Liquors.—Where 
&statute gives an alphabetical list of counties, each 
lame being followed by a list of places within a cer- 
tain distance of which the sale of spirituous liquor is 
Prohibited, the courts will take judicial notice that the 
lames in alphabetical order are names of counties, 





though the word “county” nowhere appears.—STATE 
v. Snow, N. Car., 23 8S. E. Rep. 322. 

67. JUDICIAL SALE—When Set Aside.—A commission- 
er’s sale of a debtor’s residence, appraised at $4,000, to 
the debtor’s wife for $2,700, will not be set aside be- 
cause persons would not bid against her, knowing the 
family were distressed over the debtor’s failure, and 
sympathized with them.— ALMS & DOEPKE OO. V. 
GATES, Ky., 328. W. Rep. 1088. 

68. LANDLORD AND TENANT—Constructive Eviction.— 
Where a lease recites that the lessee has received the 
demised premises in good condition, and contains a 
covenant by him to repair, acts of the landlord 
amounting merely to neglect to repair do not consti- 
tute a constructive eviction.—BARRETT V. BODDIE, Ill., 
42 N. E. Rep. 143. 

69. LANDLORD AND TENANT—Renting on Shares.—A 
tenant who agrees to pay the rent by delivering to the 
landlord one-fourth of the crop raised, or its value, 
cannot refuse to account for a portion of the crop be- 
cause, owing to its poorness, such portion could not be 
gathered without much trouble and unusual expense. 
—JOHNSON V. BRYANT, Ark., 32S. W. Rep. 1081. 

70. LIBEL — Evidence. —Probable cause to suspect 
does not excuse an imputation of crime, especially 
where the truth which would dispel the suspicion is 
easy of access.— LONG V. TRIBUNE PRINTING CO., Mich., 
65 N. W. Rep. 108. 

71. LIFE INSURANCE POLICYy—Stipulation Against Sui- 
cide.—A life insurance company may lawfully stipu- 
late against liability for the death of insured by his 
own hand, whether sane or insane.—MUTUAL RESERVE 
FUND LIFE ASSN. V. PAYNE, Tex., 32S. W. Rep. 1063. 

72. MANDAMUS—Payment of Disputed Claim.—Man- 
damus wil not lie to compel a town treasurer to pay 
claims not audited, as required by law.—FOSTER V. 
ANGELL, R. I., 33 Atl. Rep. 406. 


73. MANDAMUS—Recanvass of Election Returns.—A 
petition for mandamus to compel supervisors to re- 
canvass election returns and declare the relator elected 
sheriff, which alleges that the relator, according to the 
returns, was elected sheriff, and that the board incor- 
rectly canvassed the returns of a certain precinct, 
without alleging whom the board declared elected, or 
that the error affected the relator’s election, is fatally 
defective.—STATE V. COBB, Ala., 18 South. Rep. 532. 

74. MARRIED WOMAN’S CONTRACTS.—Under a statute 
which makes all the property of a married woman her 
separate property, and absolves the husband from lia- 
bility for the contracts, requiring her to sue and be 
sued thereon alone, it will be presumed that she had 
capacity to make the contract on which she is sued; 
and a plea of coverture, therefore, without additional 
averments, is insufficient.—STRAUSS V. GLASS, Ala., 
18 South. Rep. 526. 

75. MASTER AND SERVANT— Liability for Servant’s 
Tort.—Decedent, while calling to receive his baggage, 
was shot by the depot agent of a railway company on 
account of abusive language used by the decedent to 
the agent: Held, that a finding by the jury that the 
agent was acting in the line of his duty, so as to render 
the company liable for decedent’s death, will not be 
disturbed.—DANIEL V. PETERSBURG R. Co., N. Car., 23 
8. E. Rep. 827. 

76. MASTER AND SERVANT—Negligence—Fellow-serv- 
ants.—A ‘‘track foreman” in the employ of a railroad, 
who, by the rules of the company, is required to report 
to the supervisor and receive his instructions as to all 
his work, who can only suspend or discharge the men 
in his gang temporarily, and subject to the approval of 
the supervisor; who follows minute directions as to 
the use of the track in his work; and who works with 
the men forming the gang under his charge, is a fel- 
low-servant . f tue members of such gang, who assume 
the risks of injury by his negiigence.—DEAVERS V. 
SPENCER, U.S.C. C. of App., 70 Fed. Rep. 480. 

77. MASTER AND SERVANT—Negligence—Vice-princi- 
pal.—The fact that a rule leaves it to the judgment of a 
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freight conductor whether he shall take atrain over 
the summit of asteep grade as it is made up, or whether 
he shall detach a part, or call for extra help, does not 
make him a vice-principal, for whose negligent per- 
formance of such duty a brakeman injured thereby can 
recover from the company.— WOODEN V. WESTERN NEW 
YorK & P. R. Co., N. Y., 42 N. E. Rep. 199. 

78. MASTER AND SERVANT—Negligence of Fellow-serv- 
ant.—One employed by a railroad company as foreman 
over a crew whose duty it is to repair bridges and tres- 
tles, and who, for such purpose, is supplied by the 
company with cars in which he boards the crew, the 
company moving the cars as required, is a fellow- 
servant of the engineer of atrain which collides with 
one to which his cars are attached, and he cannot re- 
cover for personal injuries received.—ST. LOUIS SOUTH- 
WESTERN Ry. Co. Vv. HENSON, Ark., 828. W. Rep. 1079. 

79. MASTER AND SERVANT—Obvious Risks.—Applica- 
tion of the rule that a master is not liable for an injury 
sustained by his servant in the course of his employ- 
ment, when the danger is of such a character as to be 
as obvious to the servant as to the master.—SMITH V. 
TROMANHAUSER, Minn., 64 N. W. Rep. 144. 

80. MASTER AND SERVANT—Pbysicians—Liability for 
Another Physician’s Act.—M, a practicing physician, 
promised H to attend his wife at her confinement. In- 
stead of doing so, however, he sent P, another physi- 
cian, in his stead, who, by his unskillfulness, caused 
the death of the child. The shock from the child’s 
death was such as to seriously affect the health of the 
mother, thereby depriving H of her society and serv- 
ices, and causing him to incur expenses to which he 
would not otherwise have been put: Held, that P, be- 
ing, engaged in a distinct and independent occupation 
of his own, was not the servant or agent of M in this 
matter, and that, therefore,M was not liable for his 
unskillful or negligent acts.—MYERS Vv. HOLBORN, N. 
J., $8 Atl. Rep. 889. 


81. MECHANIC’s LIEN -—Limitations.—Under Rev. Stat. 
1893, ch. 82, § 28, which declares that no creditor shall 
be allowed to enforce a lien against or to the prejudice 
of any other creditor or purchaser, unless a claim for 
a lien shall have been filed within four months after 
the last payment shall have become due and payable, 
one who buys after the claim for a lien is filed, and 
who has full notice of it, takes title free of the lien, if 
the claim is filed after said four months.—VON TOBEL 
Vv. OSTRANDER, Ill., 42 N. E. Rep. 152. i 

82. MINING—Lease.—A contract reciting that the land- 
owner assigns to the other party all minerals on the 
land for a term of years, “to farm,” and that such 
other party shall have the right of way over the lands, 
on condition that he pay the landowner a percentage 
of the profits made from mining the minerals, is a 
mining lease which is forfeited by failure, on the part 
of the lessee, to mine the minerals within a reasonable 
time.—SHENANDOAH LAND & ANTHRACITE COAL Co. V. 
HIsE, Va., 238. E. Rep. 303. 

83. MINING CLAIMS—Location.—One N discovered a 
mineral-bearing lode, and posted on the spot a notice 
claiming the right to locate 1,500 feet on the lode and 
300 feet on each side thereof, naming it the ‘‘R J Lode,” 
and also claiming the right to have twenty days in 
which to complete his boundary monuments. He 
afterwards went to the premises to mark the bound- 
aries, but was prevented by sickness, but within twenty 
days he agreed with three other persons to give them 
half the claim if they would complete the location, 
which they did by setting up monuments at the corners 
and on the lines thereof, and posting a location notice, 
describing the same, in which the claim was called the 
*‘R J Gold, Silver and Nickel Quartz Mining Claim:” 
Held, that the location made by N’s associates was a 


completion: f the claim made by N, notwithstanding 
the additio: «tf descriptive terms to the name of the 
claim in the notice posted by them.—DOE V. WATERLOO 
Min. Co., U.S. C. C. of App., 70 Fed. Rep. 455. 

84. MORTGAGE — Foreclosure — Limitations.—A life 
tenant of an undivided interest in land conveyed it in 
































































fee, and to indemnify the grantee against failure of 
remainder-men to confirm the conveyance on attain) 
majority, executed to him a mortgage on other lg 
to be void if the remainder-men, without further ¢ 
sideration, on attaining majority, ‘‘do or shall” ¢ 
cute to the mortgagee a deed of their interest, ang 
the mortgagor “shall in the meantime, until the 
remainder men ‘‘shall have executed such convey; 
aforesaid, and delivered the same,” indemnify ¢ 
mortgagee. The mortgagor died after the remaindg. 
men attained majority: Held,that the twenty-y 
limitations began to run against the mortgagee’s righ! 
to foreclose from the date the youngest remaindg. 
man attained majority, and not twenty years after th 
death of the mortgagor.—SUBERS V. HURLOCK, Md.,# 
Atl. Rep. 409. 


85. MORTGAGE OF PROVISIONS—Validity.—An ingoly. 
ent’s mortgage on crops to be grown the following 
year, also covering stock and provisions, which wen 
to remain in the possession of the mortgagor, is 
void, though it was apparent from the mortgage, a 
the mortgagee and his assigns understood, that # 
mortgagor would consume the stock and provisic 
before the mortgage was due, as such consumption, 
being necessary to the planting and harvesting of th 
crop, was of advantage to the mortgagee.—PvGHY, 
HARWELL, Ala., 18 South. Rep. 535. 


86. MUNICIPAL BoNDS—Validity.—Where a town, duly 
authorized, issued its negotiable bonds, free fromall 
conditions, and delivers them as part payment for@ 
interest in alight and power plant,the fact that th 
contract for such plant was ultra vires will not rende 
the bonds void in the hands of a bona fide holder- 
TOWN OF CLIFTON FORGE V. BRUSH ELECTRIC CO., Vi, 
23 S. E. Rep. 288. 


87. MUNICIPAL CORPORATIONS—Bonds.—W here a tow 
is authorized to issue bonds, the proceeds to be used 
for a certain purpose, the bonds are enforceable in th 
hands of a purchaser from the person intrusted by th 
town with their sale, though the proceeds were use 
for an unauthorized purpose and the purchaser wa 
aware of such intended use.—TOWN OF CLIFTON FOR@ 
Vv. ALLEGHANY BANK, Va., 23S. E. Rep. 284. 


88. MUNICIPAL CORPORATIONS—Injury by Vacating 
Streets.—A town vacated that portion of a street coy 
ered by arailroad crossing in consideration of the rail 
road company constructing a viaduct over its track 
parallel to and adjoining the street. Plaintiff ownel 
land fronting on the street on the opposite side from 
the viaduct, and cornering on the vacated portiond 
the street: Held, that since access to her land in om 
direction was cut off by vacating the street, andi 
another by constructing the viaduct, she had a righto 
action against the town.—CITY OF CHICAGO V. BURCKI, 
Ill., 42 N. E. Rep. 178. 


89. MUNICIPAL CORPORATIONS—Paving Ordinances- 
Repeal.—The rule, where there are two acts on the same 
subject, to give effect to both if possible, but if the two 
are repugnant in any of their provisions, the latter att, 
without any repealing clause, operates to the extentol 
the repugnancy as a repeal of the first, does not apply 
to successive city ordinances appropriating money for 
paving different streets, in case the aggregate sum ap 
propriated exceeds the sum available for such pur 
poses.—SMYRK V. SHARP, Md., 33 Atl. Rep. 411. 


90. MUNICIPAL CORPORATIONS—Power to Tax.—Const, 
art. 9,§ 8, providing that the corporate authorities o 
cities may be invested with power to assess and collet 
taxes, requires a legislative enactment to make i 
effectual, and as there is now no act authorizing citi@ 
to assess taxes, the assessor of the city of Charlestot 
has no right to make any other assessment than that 
made for State and county taxes.—STaTE V. KELL, 
8S. Car., 23S. E. Rep. 281. 

91. MUNICIPAL CONTRACTS—Validity.—St. § 2768 (Laws 
1893, ch. 244, § 6), relating to cities of the first class, dé 
claring that members of the city council shall bed 
years old, shall be housekeepers or landowners, shall 
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polding a contract with the city, is not a mere declara- 
tion of the eligibility of members, but prevents the city 
contracting with a corporation in whose employ is a 
member of the council.— NUNEMACHER Vv. CITY OF 
LOUISVILLE, Ky., 32S. W. Rep. 1091. 

92, NEGLIGENCE—Contributory Negligence.—One who 
takes a lighted candle to discover the location of a gas 
jeak is not guilty of contributory negligence as a mat- 
ter of law.—SCHMEER V. GASLIGHT CO. OF SYRACUSE, 
n. Y., 42 N. E. Rep. 202. 

9, NEGLIGENCE—Evidence—Injury—Damages.—In an 
action for injuries to a horse and buggy by a collision, 
the testimony of the owner respecting the value of the 
property before and after the accident may be ad- 
mitted, though witness does not deal in horses and 
puggies.—SHEA V. HUDSON, Mass., 42 N. E. Rep. 114. 

4, NEGOTIABLE INSTRUMENT—Bills and Notes.—By 
thegeneral commercial law, parties who place their 





that thi names on the back of a promissory note, before its de- 
‘OVisio livery, for the purpose of giving credit to the maker, 
umption,# are joint makers of the note, and will be so treated in 
ng oft the federal courts, though the note is made in a State 
PuGHYM whose courts hold such parties to be indorsers.— 
PHIprs v. HARDING, U.S.C. C. of App., 70 Fed. Rep. 
wo, duly 468. 
from all %, NEGOTIABLE INSTRUMENTS—Indorsement.—An in- 
nt form™™ dorsement on a warrant as follows: “HJH, Agt. H 
that tha and A”—is an indorsement by H and A, inthe absence 
yt rendamm ofany showing that their names were written by H J H. 
10lder,-™ —HUNT Vv. LISTENBERGER, Ind., 42 N. E. Rep. 240. 
00., Vit %. NEGOTIABLE INSTRUMENTS — Indorsement—Guar- 


anty.—One who signs his name on the back of a note 
payable to the maker’s order and by him indorsed in 
blank, and does so for the purpose of aiding the maker 
in negotiating the note, is liable as indorser, not as 
guarantor.—CHICAGO TRUST & SAVINGS BANK V. NORD- 
GREN, Ill., 42 N. E. Rep. 148. 


9. NEGOTIABLE INSTRUMENT—Promissory Note—In- 
dorser.—W here a person not connected with the orig- 
inal consideration of a note indorses it after a prior 
indorsement by the payee, and below his signature, 
thelaw conclusively presumes it to have been done in 
aid of the negotiation of the note, and the party there- 
by becomes a second indorser; and it is not competent 
to vary the legal effect of that indorsement by parol 
evidence, as between the second indorser and a sub- 
sequent holder of the note, whether the latter is an in- 
nocent purchaser or not.—BOWLER V. BRAUN, Minn., 
ON. W. Rep. 124. 

%. PARTNERSHIP — Payment of Individual Debts.— 
Money paid by one partner to his individual creditor 
in satisfaction of a just debt, and received by the cred- 
itor without knowledge or notice that it is partnership 
money, may be retained by such creditor against the 
claims of the partnership or the other partners, al- 
though it was in fact money derived from the sale of 
partnership property ; aliter as to partnership property 
transferred in payment of an individual debt.—BaB- 
COCK V. STANDISH, N. J., 33 Atl. Rep. 385. 

9. POWER OF ATTORNEY.—An attorney of record has 





bh pur power to do on behalf of his client all acts, in or out of 
court, necessary or incidental to the prosecution, de- 
Const, fense, or management of the action, and which affect 
ities of Only the remedy, and not the right; and this includes 
collect the power to waive objections to evidence, and enter 
ake It into stipulations for the admission of facts on the 
, cities trial.—GARRETT V. HANSHUE, Ohio, 42 N. E. Rep. 256. 
leston 10. POWER OF ATTORNEY — Limitations.—Under a 
in that Power of attorney to convey lands in acertain grant, 
ELL, no other land belonging to the principal can be con- 
veyed, and the burden of proof is on one claiming 
(Laws thereunder to show, by other evidence than his muni- 


ments of title, that the land conveyed was on said 
gtant.—BLUME V. RICE, Tex., 328. W. Rep. 1056. 

101. RAILROAD COMPANY—Injury—Contributory Neg- 
ligence.—A freight brakeman injured by falling from 










a car cannot hold the company liable on the ground 
that the car was not provided with grab irons and hand 
holds on the end of the car [sufficient to prevent his 
fall, if there were steps, for the use of brakemen, so 
constructed as to answer the purpose of grab irons or 
hand holds as well as of steps, and such cars were in 
common use and were suflicient if used with ordinary 
care.—DOONER V. DELAWARE & H. CANAL CO., Penn., 
33 Atl. Rep. 415. 

102. RAILROAD COMPANIES—Lease of Right of Way.— 
The plaintiffs conveyed to the defendant by deed aright 
of way along the street in front of their lots. The deed 
contained the agreement “that, in case the second 
party shall sell the above mentioned right of way to 
any other company,the party of the first part shall 
be entitled to receive one-half of the purchase money.” 
The defendant leased to another company its entire 
railway property, including this right of way, reserv- 
ing rent payable quarterly, for the term of 999 years: 
Held, construing the agreement with reference to the 
allegations of the answer as to the inducement and 
consideration for the execution of the deed, and the 
terms and conditions of the lease, thatthe latter was 
not a sale of the right of way, within the meaning of 
the contract.—MORRISON V. ST. PAULAN. P. Ry. Co., 
Minn., 64 N. W. Rep. l4l. 

103. RAILROAD COMPANY—Negligence—Sounding Bell 
on Street Car.—It is negligence for one operating a 
street car to continue sounding its bell after he sees, 
or by the exercise of ordinary care could see, that 
horses attached to a wagon in front of it were being 
frightened and rendered unmanageable.—CITIZENSs' 
Ry. Co. v. Hair, Tex., 328. W. Rep. 1050. 

104. RAILROAD COMPANIES—Right of Way—Abandon- 
ment.—The erection and operation of a public elevator 
and warehouse upon land acquired by a railway com- 
pany, by condemnation, for public purposes, either by 
itself or its lessee, are neither a misuser nor an aban- 
donment of its easement in the land occupied by such 
structure, and the owner in fee cannot maintain eject- 
ment for the land so oecupied.—GURNEY V. MINNE- 
APOLIS UNION ELEVATOR Co., Minn., 64N. W. Rep. 136. 

105. RAILROAD MORTGAGE FORECLOSURE—Bondhbold- 
ers as Parties.—In a suit by a trust company which is 
trustee under several necessarily conflicting mort- 
gages upon the railroad and its various branches, such 
trustee is not in a position to fairly represent both 
sides of the resulting controversies; and the court will 
therefore permit representatives of the bondholders 
under the different mortgages to be made parties, to 
the end that each set of bondholders may be repre- 
sented by some one whose single object is to secure all 
to which they are entitled, unhampered by any obliga- 
tion to opposing parties.—FARMERS’ LOAN & TRUST 
Co. v. NORTHERN Pac. R. Co., U.S. C.C.(N. Y.), 70 
Fed. Rep. 423. 

106. REAL ESTATE AGENT — Commission — Statute of 
Frauds.—A real estate broker is not entitled to com- 
mission where the sale to his customer is not consum- 
mated, and the executory contract of sale is not bind- 
ing, under the statute of frauds.—WILSON v. MASON, 
Ill., 42 N. E. Rep. 134. 

107. REAL ESTATE BROKERS—Commission.—One who 
is acting as agent of both parties in effecting a sale is 
not entitled to compensation from the vendor in the 
absence of any showing that the vendor knew and con- 
sented tothe double agency.—YOUNG V. TRAINOR, Ill., 
42 N. E. Rep. 139. 

108. RECEIVERS—Appointment.—A receiver may be 
appointed, not only after final decree in the action, 
but even after an appeal has been perfected, though 
such relief was not demanded in the original bill.— 
CuicaGco & 8S. E. Ry. Co. v. ST. CLatr, Ind., 42. N. BK. 
225. 

109. REHEARING — Suspension of Judgment. — After 
the Supreme Court has denied a writ of prohibition to 
restrain the circuit judge from enforcing a judgment in 
a contested election case pending an appeal from said 
judgment, neither an intention to file nor the actual 
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filing of a motion for a rehearing will suspend the 
force of the judgment of the Supreme Court, in the ab- 
sence of an order specially providing therefore.—IN RE 
CRaIG, Mo., 828. W. Rep. 1121. 

110. REMOVAL OF CaUsES—Citizenship.—A member of 
an Indian tribe residing within the limits of the United 
States, who bas not been naturalized, is not a citizen 
of the United States, nor of the State of his residence, 
nor is he a citizen or subject of a foreign State, within 
the meaning of the constitution or the statutes con- 
ferring jurisdiction on the federal courts; and such 
unnaturalized Indian cannot remove into a federal 
court a civil suit, brought against him in a State court, 
unless it appears upon the face of the complaint or 
declaration that a federal question is necessarily in- 
volved.—PAUL V. CHILSOQUIE, U. S. C. C. (Ind.), 70 
Fed. Rep. 401. 

111. REMOVAL OF CAUSES—Time of Remeval.—A trial 
in the State court upon demurrer, plea or other de- 
fense, precludes a subsequent removal, even if such 
trial was had before the date on which defendant was 
required by the State law and practice to file his de- 
fense.—FIDELITY TRUST & SAFETY VAULT CO. Vv. NEW- 
PORT NEWS & M. V. Co., U. 8. C. C. (Ky.), 70 Fed. Rep. 
403. 

112. SAaLE—Construction of Contract.—Where an ex- 
ecutory contract of sale is evidence by two contempo- 
raneous writings, one signed by each of the parties— 
that by the seller declaring the “terms of sale cash,” 
and that by the purchaser reciting, “I shall pay bills 
daily’’—the two should be construed together to mean 
that bills are to be presented and payment made each 
day for the goods delivered during that day.—ANGLO- 
AMERICAN PROVISION CO. V. PRENTISS, Ill., 42 N. E. 
Rep. 157. 

113. SALE—Option to Return Goods.—Where, in a 
contract for the sale of merchandise, the purchaser 
reserves the right to return tothe seller within a given 
time, at a stated price, such of the articles sold as bore 
aparticular and definite description, it was essential 
to the exercise of the option of return thus reserved, 
either that within the time limited the specific chattels 
be actually tendered or returned; and if tendered by 
letter it was essential that such letter should be sufli- 
ciently definite in its terms to accurately describe the 
particular chattels sought to be returned, otherwise 
the tender by letter would not impose a duty upon the 
seller to accept, after the time limited, the goods then 
actually tendered.—LANGSTON V. BITTING, Ga., 23S. E. 
Rep. 308. 

114. SUBROGATION — Lien on Land —Limitations.— 
Where a husband pays a mortgage on his wife’s land, 
given to secure his sole bond for unpaid purchase 
money, and is entitled to be subrogated to the rights 
of the mortgagee, the fact that the husband can sue 
the wife only in equity does not constitute a sufficient 
reason for refusing to apply tosuch cause of action the 
statute of limitations.—BENNETT V. FINNEGAN, N. J., 33 
Atl. Rep. 401. 

115. TAXATION—Situs—Securities and Bonds.—While 
it is true that the actual situs of personal property 
which has a visible existence, and not the domicile of 
the owner, will in many cases determine the State in 
which same is taxable, and the same is true of public 
securities and circulating notes which have acquired 
the character of property inthe place where they are 
found, yet that rule only applies to such securities and 
bonds as are operated in market, and have thus ac- 
quired a domicile or situs there.—STATE V. BOARD OF 
ASSESSORS, La., 18 South. Rep. 519. 


116, TAX DEED—Time of Issuing.—Code, § 596, provides 
that the time within which an act is to be done shall 
be computed by excluding the first day and including 

he last. Laws 1891, ch. 326, § 66, directs the sheriff at 
any time, ‘‘within one year after the expiration of one 
year from the date of sale of any real estate for taxes,” 
to execute and deliver to the purchaser a deed: Held, 
that where a sale for taxes was on May 3, 1892, a deed 
of the land executed and delivered on May 3, 1893, be- 





ing within the year, was void.—BURGESS Vv. BuURGEy 
N. Car., 238. E. Rep. 336. 

117. TAX SALE.—For the purposes of ascertainigy 
the ownership of land in order to charge it with tg 
the officer may resort to the duly-certified copy of @ 
tries made on the books of any register of a Unit 
States land office on file in the county, and a judgmey 
for taxes against one who appears from a copy 
such entries to be the true owner, and a sale theregp. 
der is sufficient to carry the title to the purchaser. 
NOLAN V. TAYLOR, Mo., 328. W. Rep. 1144. 

118. TELEGRAPH COMPANY— Delay in Delivering Tel. 
gram.—Where no written notice was given defenday 
of plaintiff’s claim for delay in delivery within 60 day 
after the telegram was sent, and plaintiff's evideng 
shows a contract with defendant that no actionfg 
damages by defendant’s negligence could be mai, 
tained “‘where the claim is not presented in writing 
within 60 days after the message is filed with the com. 
pany for transmission,” plaintiff cannot recover - 
LEWIS V. WESTERN UNION TEL. Co., N. Car., 23 8,8 
Rep. 319. 

119. Trost — Election — Contest—Evidence.—Wher 
ballots in an envelope sealed with the village seal ay 
put by the village clerk in an unlocked desk, contain 
ing also the village seal, and situated in a room e& 
posed tothe public, and the envelope is partly ton 
by some unknown person while it remained in sug 
desk, the ballots are not better evidence of the regult 
of the election than the return of the judges.—Bgrau 
Vv. ALBERT, Ill,, 42 N. E. Rep. 166. 

120, TRUST — Mortgage — Resulting Trust.—Wheres 
mortgage is assigned without consideration, and with 
the understanding that the beneficial interest is tom 
main in the assignor, a trust vests in favor of thea 
signor which, on his death, passes to his estate- 
RICE v. RICE, Mich., 65 N. W. Rep. 103. 

121. TRUsT—Resulting Trust.—A man bought land 
paid part ofthe price with his own money, and gave 
his notes forthe balance. Before he bought he hal 
orally agreed with his wife that she was to have ani 
terest in the land and was to pay part of the deferred 
payment, which she afterwards did: Held, that she 
did not have a resulting trust, since her money did not 
enter into the original purchase.—JACKSONVILLE Nat. 
BANK V. BEESLEY, II!.,42 N. E. Rep. 164. 

122. Trust— Resulting Trust.—To establish a pard 
trust in land in favor of a person whose money is a 
leged to have gone into the purchase and improve 
ment of the land, the evidence must show the exiat 
ence of the facts constituting the trust at the time a 
the transmission of the legal title. —NATIONAL BANK @® 
GREENSBORO Vv. GILMER, N. Car., 238. E. Rep. 333. 

123, VENDOR AND VENDEE — Sale of Land—Bond for 
Deed.—Where a bond for a deed recites that the vendet 
has executed to the vendor certain notes, and, through 
inadvertence, the notes were not executed, the vendet 
is liable in equity asif they had been executed.— BLO 
v. SmiTH, Ark., 32S. W. Rep. 1070. 

124. W1LL—Charitable Use—Cy-pres.—A will devised 
the income of a trust fund to support a school in a pat 
ticular district of a town, in addition to the land ant 
school house thereon, which the testator had already 
given the district. ‘Testator had devised property 
two other districts of the town, and the residue of hit 
estate to acharity. The heirs recovered the lot and 
school house on breach of the deed of gift: Held that, 
on abolishment of the school district by law, thet 
come, under the doctrine of cy-pres, should be devoted 
to supporting a school maintained in the same terth 
tory, though it accommodated children from other ter 
ritory.—ATTORNEY GENERAL V. BRIGGS, Mass., 42 N. B 
Rep. 118. 

125. WILLS — Revocation — Presumption.—Where # 
will has which has been left with an attorney for salt 
keeping is taken from him by the testator, and nevé 
seen again, the presumption is that it was destroyed 
by the testator, or under his direction.—BOYLE % 
BOYLE, Ill., 42 N. E. Rep. 140. 
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